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AUTHORITY: Sec. 15, 46 Stat. 537; 7 U.S.C.
4990.

SOURCE: 28 FR 7067, July 11, 1963; 28 FR
7287, July 17, 1963, unless otherwise noted.

DEFINITIONS

8§46.1 Words in singular form.

Words in this part in the singular
form shall be deemed to import the
plural, and vice versa, as the case may
demand.

8§46.2 Definitions.

The terms defined in the first section
of the Act shall have the same meaning
as stated therein. Unless otherwise de-
fined, the following terms whether used
in the regulations, in the Act, or in the
trade shall be construed as follows:

(a) Act means the Perishable Agricul-
tural Commodities Act, 1930, approved
June 10, 1930, and legislation supple-
mentary thereto and amendatory
thereof (46 Stat. 531; 7 U.S.C. 499a-499r).

CROSs REFERENCE: For Rules of Practice
under the Act, see Part 47 of this chapter.

(b) Department means the United
States Department of Agriculture.

(c) Secretary means the Secretary of
Agriculture of the United States, or
any officer or employee of the Depart-
ment to whom authority has here-
tofore been delegated, or to whom au-
thority may hereafter be delegated, to
act in his stead.

(d) Service means the Agricultural
Marketing Service, United States De-
partment of Agriculture.

(e) Deputy Administrator means the
Deputy Administrator, Regulatory
Programs, of the Consumer and Mar-
keting Service, or any officer or em-
ployee of the Service, to whom author-
ity has heretofore lawfully been dele-
gated, or to whom authority may here-
after lawfully be delegated, to act in
his stead.

(f) Division means the Fruit and Veg-
etable Division of the Service.

(g) Director means the Director of the
Division or any officer or employee of
the Division to whom authority has
heretofore lawfully been delegated, or
to whom authority may hereafter law-
fully be delegated, by the Director to
act in his stead.

(h) In commerce means interstate or
foreign commerce as defined in para-
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graphs (3) and (8) of the first section of
the Act.

(i) Person means any individual, part-
nership, corporation, association, or
separate legal entity.

(J) Retailer means a person engaged in
the business of selling to consumers
only.

(k) Firm means any person engaged in
business as a commission merchant,
dealer, or broker.

(I) Licensee means any firm who holds
an unrevoked and valid unsus-pended
license issued under the Act.

(m) Dealer means any person engaged
in the business of buying or selling in
wholesale or jobbing quantities in com-
merce and includes:

(1) Jobbers, distributors and other
wholesalers;

(2) Retailers, when the invoice cost of
all purchases of produce exceeds
$230,000 during a calendar year. In com-
puting dollar volume, all purchases of
fresh and frozen fruits and vegetables
are to be counted, without regard to
quantity involved in a transaction or
whether the transaction was intra-
state, interstate or foreign commerce;

(3) Growers who market produce
grown by others.

(4) The term ‘‘dealer’” does not in-
clude persons buying produce, other
than potatoes, for canning and/or proc-
essing within the State where grown,
whether or not the canned or processed
product is to be shipped in interstate
or foreign commerce, unless such prod-
uct is frozen, or packed in ice, or con-
sists of cherries in brine.

(n) Broker means any person engaged
in the business of negotiating sales and
purchases of produce in commerce for
or on behalf of the vendor or the pur-
chaser, respectively, except that no
person shall be deemed to be a
“broker” within the meaning of the
Act if such person is an independent
agent negotiating sales for or on behalf
of the vendor and if the only sales of
such commodities negotiated by such
person are sales of frozen fruits and
vegetables having an invoice value not
in excess of $230,000 in any calendar
year.

(o) Shipper means any person operat-
ing at shipping point who is engaged in
the business of purchasing produce
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from growers or others and distribut-
ing such produce in commerce by re-
sale or other methods, or who handles
such produce on joint account with
others.

(p) Grower means any person who
raises produce for marketing.

(q) Growers’ agent means any person
operating at shipping point who sells
or distributes produce in commerce for
or on behalf of growers or others and
whose operations may include the
planting, harvesting, grading, packing,
and furnishing containers, supplies, or
other services.

(r) Receiving market commission mer-
chant means any person operating on a
receiving market who is engaged in the
business of receiving produce in com-
merce for sale, on commission, for or
on behalf of another.

(s) Joint account transaction means a
produce transaction in commerce in
which two or more persons participate
under a limited joint venture arrange-
ment whereby they agree to share in a
prescribed manner the costs, profits, or
losses resulting from such transaction.

(t) Produce means any perishable ag-
ricultural commodity, as defined in
paragraph (4) of the first section of the
Act.

(u) Fresh fruits and fresh vegetables in-
clude all produce in fresh form gen-
erally considered as perishable fruits
and vegetables, whether or not packed
in ice or held in common or cold stor-
age, but do not include those perish-
able fruits and vegetables which have
been manufactured into articles of food
of a different kind or character. The ef-
fects of the following operations shall
not be considered as changing a com-
modity into a food of a different kind
or character: Water, steam, or oil
blanching, chopping, color adding, cur-
ing, cutting, dicing, drying for the re-
moval of surface moisture; fumigating,
gassing, heating for insect control, rip-
ening and coloring; removal of seeds,

pits, stems, calyx, husk, pods, rind,
skin, peel, et cetera; polishing,
precooling, refrigerating, shredding,
slicing, trimming, washing with or

without chemicals; waxing, adding of
sugar or other sweetening agents; add-
ing ascorbic acid or other agents used
to retard oxidation; mixing of several
kinds of sliced, chopped, or diced fruits
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or vegetables for packaging in any type
of containers; or comparable methods
of preparation.

(v) Frozen fruits and vegetables include
all produce defined in paragraph (u) of
this section when such produce is in
frozen form.

(w) Cherries in brine means cherries
packed in an aqueous solution contain-
ing sulphur dioxide or other bleaching
agent of sufficient strength to preserve
the product, with or without the addi-
tion of hardening agents.

(X) Wholesale or jobbing quantities, as
used in paragraph (6) of the first sec-
tion of the Act, means aggregate quan-
tities of all types of produce totaling
one ton (2,000 pounds) or more in
weight in any day shipped, received, or
contracted to be shipped or received.

(y) Truly and correctly to account
means, in connection with:

(1) Consignments, to account by ren-
dering a true and correct statement
showing the date of receipt and date of
final sale, the quantities sold at each
price, or other disposition of the
produce, and the proper, usual or spe-
cifically agreed upon selling charges
and expenses properly incurred or
agreed to in the handling thereof, plus
any other information required by
§46.29;

(2) Joint account transactions, to ac-
count by rendering a true and correct
statement showing the date of receipt
and date of final sale, the quantities
sold at each price or other disposition
of produce, the joint account cost of
the produce, and the expenses properly
incurred or other charges specifically
agreed to in the handling thereof, plus
any other information required by
§46.29;

(3) Buying brokerage transactions, to
account by rendering a true and cor-
rect itemized statement showing the
cost of the produce, the expenses prop-
erly incurred, and the amount of bro-
kerage charged.

(z) Account promptly, except when
otherwise specifically agreed upon by
the parties, means rendering to the
principal a true and correct account-
ing:

(1) In connection with buying broker-
age transactions, within 24 hours after
the date of shipment;
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(2) In connection with consignment
or joint account transactions, within 10
days after the date of final sale with
respect to each shipment, or within 20
days from the date the goods are ac-
cepted at destination, whichever comes
first: Provided, That whenever a grow-
er’'s agent or shipper distributes indi-
vidual lots of produce for or on behalf
of others, accounting to the principal
shall be made within 30 days after re-
ceipt of the shipment from the prin-
cipal for sale or within 5 days after the
date the agent receives payment for
the goods, whichever comes first.
Whenever a grower’s agent or shipper
harvests, packs, or distributes entire
crops or multiple lots therefrom for or
on behalf of others, an accounting on
the initial shipment shall be rendered
within 30 days after receipt of the
goods for sale. Accountings for subse-
quent shipments shall be made at 10-
day intervals from the date of the ac-
counting for the initial shipment and a
final accounting for the season shall be
made to each principal within 30 days
from the date the agent receives the
last shipment for the season from that
principal: Provided further, That when-
ever the marketing agreement between
a principal and agent includes a provi-
sion for storage of goods prior to sale,
the agent shall render accountings of
inventory and expenses incurred to
date at 30-day intervals from the date
the goods are received by the agent
until sales from storage begin, And
Provided further, That nothing in the
regulations in this part shall prohibit
cooperative associations from account-
ing to their members on the basis of
seasonal pools or other arrangements
provided by their regulations or by-
laws; and

(3) In connection with a consignment
or joint account transaction, within 10
days after the date of receipt of pay-
ment of a carrier claim filed.

(aa) Full payment promptly is the term
used in the Act in specifying the period
of time for making payment without
committing a violation of the Act.
“Full payment promptly,” for the pur-
pose of determining violations of the
Act, means:

(1) Payment of net proceeds for
produce received on consignment or
the pro-rata share of the net profits for
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produce received on joint account,
within 10 days after the date of final
sale with respect to each shipment, or
within 20 days from the date the goods
are accepted at destination, whichever
comes first;

(2) Payment by growers, growers’
agents, or shippers of deficits on con-
signments or joint account trans-
actions, within 10 days after the day on
which the accounting is received;

(3) Payment of the purchase price,
brokerage, and other expenses to buy-
ing brokers who pay for the produce,
within 10 days after the day on which
the broker’s invoice is received by the
buyer;

(4) Payment of brokerage earned and
other expenses in connection with
produce purchased or sold, within 10
days after the day on which the bro-
ker’s invoice is received by the prin-
cipal;

(5) Payment for produce purchased by
a buyer, within 10 days after the day on
which the produce is accepted;

(6) Payment to growers, growers’
agents, or shippers by terminal market
agents or brokers, who are selling for
the account of a grower, growers’
agent, or shipper and are authorized to
collect from the buyer or receiver,
within 5 days after the agent or broker
receives payment from the buyer or re-
ceiver;

(7) Payment to the principal, within
10 days after receipt, of net proceeds
realized from a carrier claim in connec-
tion with a consignment transaction
or, in connection with a joint account
transaction, payment to the joint ac-
count partners of their share of the
joint account net proceeds realized
from a carrier claim;

(8) Payment by growers agents or
shippers who distribute individual lots
of produce for or on behalf of others,
within 30 days after receipt of the
goods from the principal for sale or
within 5 days after the date the agent
receives payment for the goods, which-
ever comes first;

(99 Whenever a grower’s agent or
shipper harvests, packs, or distributes
entire crops or multiple lots therefrom
for or on behalf of others, payment for
the initial shipment shall be made
within 30 days after receipt of the
goods for sale or within 5 days after the
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date the agent receives payment for
the goods, whichever comes first. Pay-
ment for subsequent shipments shall be
made at 10-day intervals from the date
of the accounting for the initial ship-
ment or within 5 days after the date
the agent receives payment for the
goods, whichever comes first, and final
payment for the seasons shall be made
to each principal within 30 days from
the date the agent receives the last
shipment for the season from that prin-
cipal;

(10) When contracts are based on
terms other than those described in
these regulations, payment is due the
supplier-seller within 20 days from the
date of acceptance of the shipment
under the terms of the contract and
§46.2(dd).

(11) Parties who elect to use different

times of payment than those set forth
in paragraphs (aa) (1) through (10) of
this section must reduce their agree-
ment to writing before entering into
the transaction and maintain a copy of
the agreement in their records. If they
have so agreed, then payment within
the agreed upon time shall constitute
“full payment promptly”: Provided,
That the party claiming the existence
of such an agreement for time of pay-
ment shall have the burden of proving
it.
Nothing in the regulations in this part
shall limit the seller’s privilege of ship-
ping under a closed or advise bill of
lading or other arrangement requiring
cash on delivery unless there has been
express prior agreement to the con-
trary between the parties; or prohibit
cooperative associations from settling
with their members on the basis of sea-
sonal pools or other arrangements pro-
vided by their regulations or bylaws. If
there is a dispute concerning a trans-
action, the foregoing time periods for
prompt payment apply only to pay-
ment of the undisputed amount.

(bb) Reject without reasonable cause
means in connection with purchases,
consignments, or joint account trans-
actions: (1) Refusing or failing without
legal justification to accept produce
within a reasonable time; (2) advising
the seller, shipper, or his agent that
produce, complying with contract, will
not be accepted; (3) indicating an in-
tention not to accept produce through
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an act or failure to act inconsistent
with the contract; or (4) any rejection
following an act of acceptance.

(cc) Reasonable time, as used in para-
graph (bb) of this section, means:

(1) For frozen fruits and vegetables
with respect to rail shipments, 48 hours
after notice of arrival and the produce
is made accessible for inspection, and
with respect to truck shipments, not to
exceed 12 hours after the receiver or a
responsible representative is given no-
tice of arrival and the produce is made
accessible for inspection;

(2) For fresh fruits and vegetables
with respect to rail shipments, not to
exceed 24 hours after notice of arrival
and the car has been placed in a loca-
tion where the produce is made acces-
sible for inspection; and with respect to
truck shipments, not to exceed 8 hours
after the receiver or a responsible rep-
resentative is given notice of arrival
and the produce is made accessible for
inspection; and, with respect to boat
shipments, not to exceed 24 hours after
the produce is unloaded and made ac-
cessible for inspection and the receiver
is given notice thereof;

(3) If, within the applicable period,
the receiver cannot make a thorough
inspection due to adverse weather con-
dition or applies for but cannot obtain
Federal inspection before the end of
this period, and so notifies the con-
signor within the applicable period, the
period shall be extended until weather
conditions permit inspection or until
Federal inspection is made, as the case
may be, plus two hours after either an
oral or written report of the results of
such inspection is made available to
the receiver; and

(4) In computing the time periods
specified above, (i) for shipments arriv-
ing on non-work days or after the close
of regular business hours on work days
when a representative of the receiver
having authority to reject shipments is
not present, non-working hours preced-
ing the start of regular business hours
on the next working day shall not be
included; and (ii) for shipments arriv-
ing during regular business hours when
a representative of the receiver having
authority to reject shipments cus-
tomarily is present, the period shall
run without interruption except that,
for shipments arriving less than two
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hours before the close of regular busi-
ness hours, the unexpired balance of
the time period shall be extended and
run from the start of regular business
hours on the next working day.

(dd) Acceptance means:

(1) Any act by the consignee signify-
ing acceptance of the shipment, includ-
ing diversion or unloading;

(2) Any act by the consignee which is
inconsistent with the consignor’s own-
ership, but if such act is wrongful
against the consignor it is acceptance
only if ratified by him; or

(3) Failure of the consignee to give
notice of rejection to the consignor
within a reasonable time as defined in
paragraph (cc) of this section: Provided,
That acceptance shall not affect any
claim for damages because of failure of
the produce to meet the terms of the
contract.

(ee) Employ and employment mean any
affiliation of any person with the busi-
ness operations of a licensee, with or
without compensation, including own-
ership or self-employment.

(ff) Responsibly connected means af-
filiation as individual owner, partner
in a partnership, or officer, director or
holder of more than 10 percent of the
outstanding stock of a corporation or
association.

(gg) Branch or additional business fa-
cility, as used in section 3(b) of the Act,
means an office or outlet in a location
other than that of the principal or
main office of a firm, out of which or
through which the firm purchases,
sells, negotiates contracts, solicits, or
handles consignments, or otherwise
contracts in perishable agricultural
commodities including seasonal, part-
time and full-time operations. As used
in this paragraph, ‘‘branch or addi-
tional business facility” includes, but
is not limited to, the following:

(1) Jobbers, wholesalers, distribu-
tors—each location through which
commodities are bought, sold or other-
wise contracted;

(2) Retailers—each outlet through
which retail sales of commodities are
made and each office which purchases
commodities;

(3) Trucker/dealer—a truck is a
“branch’’ office if the driver is author-
ized to buy, sell or otherwise contract
for commodities on behalf of the firm;

§46.4

(4)  Shippers—on-the-ground rep-
resentatives making purchases, sales
or otherwise contracting for commod-
ities;

(5) Brokers—each office conducting
contract negotiations including on-the-
ground representatives negotiating
contracts for commodities;

(6) Processors—each location at
which commodities are purchased, sold
or contracted to be purchased or sold;

(7) Cooperatives—each operation
away from the main office that has re-
sponsibility to account for proceeds re-
ceived from sales of commodities; or

(8) Seasonal/part-time operations—
any facility with on-the-ground rep-
resentatives making purchases, sales,
or otherwise contracting for commod-
ities.

(Sec. 1, 46 Stat. 531, as amended; 7 U.S.C. 499a
et seq.)

[28 FR 7067, July 11, 1963, as amended at 37
FR 14561, July 21, 1972; 44 FR 50575, Aug. 29,
1979; 47 FR 21234, May 18, 1982; 47 FR 47802,
Oct. 28, 1982; 49 FR 45739, Nov. 20, 1984; 61 FR
13386, Mar. 27, 1996]

LICENSES

8§46.3 License required.

(a) No person shall at any time carry
on the business of a commission mer-
chant, dealer, or broker without a li-
cense which is valid and effective at
such time.

(b) Separate licenses are required for
each person. More than one trade name
may be used by the same person only
after such trade names have been ap-
proved in writing by the Director.

(c) Joint account arrangements be-
tween two or more licensees are not
considered to result in separate firms
and, therefore, do not require separate
licenses.

§46.4 Application for license.

(a) Any person who desires to obtain
a license shall make application there-
for on the currently approved form to
be obtained from the Director or his
representatives.

(b) The applicant shall furnish the
following information:

(1) Name or names in which business
is conducted; place of business; mailing
address; name, location and number of
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branches or additional business facili-
ties, divisions or affiliates; name of
firm succeeded and whether the appli-
cant assumes responsibility of settling
any complaints filed under the Act
against the firm succeeded.

(2) Type of business (i.e., wholesale,
retail, trucking, processing, commis-
sion merchant, or broker), and whether
the fruits and/or vegetables handled are
fresh or frozen, or cherries in brine.

(3) Type of ownership. If a corpora-
tion, applicant shall furnish: (i) The
month, day and year incorporated; (ii)
the State in which incorporated; (iii)
the name in which incorporated; and
(iv) the address of the principal office.

(4) Full legal name, all other names
used, if any, and home address of the
owner. If a partnership, the applicant
shall furnish the full legal names, all
other names used, if any, and home ad-
dress of all partners, indicating wheth-
er general, limited or special partners;
or if an association or corporation the
applicant shall furnish the full legal
names, all other names used, if any,
and home address of all officers, direc-
tors and holders of more than 10 per
centum of the outstanding stock and
percentage of stock held by each such
person. Minors shall also furnish the
full nhame and home address of their
guardian. If the applicant is a trust the
name of the trust and full name and
home address of the trustee shall be
furnished.

(5) Date when first became subject to
the Act. If business was conducted sub-
ject to the Act prior to the filing of an
application for a license, applicant
shall furnish an explanation for such
violation as prescribed in section 3(a)
of the Act.

(6) Whether the applicant, or in case
the applicant is a partnership, any
partner, or in case the applicant is an
association or corporation, any officer,
director, or holder of more than 10 per
centum of the outstanding stock, has
prior to the filing of the application:

(i) Been connected with any firm
whose license is under suspension or
has been revoked. If so, he shall furnish
the name and address of the firm whose
license is under suspension or has been
revoked and the details of such connec-
tion, including the dates thereof;
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(ii) Been an officer, director, stock-
holder, partner, or owner of a firm
against which there is an unpaid rep-
aration award under the Act. If so, he
shall furnish the name and address of
the firm against which the reparation
was issued and the details of such con-
nection, including the dates thereof;

(iii) Been an officer, director, stock-
holder, partner, or owner of a firm
against which there is a pending com-
plaint under the Act known to the ap-
plicant. If so, he shall furnish the name
and address of the firm against which
there is a pending complaint;

(iv) Within three years been adju-
dicated or discharged as a bankrupt or
was an officer, director, stockholder,
partner or owner of a firm adjudicated
or discharged as a bankrupt. If so, he
shall furnish a copy of the petition in
bankruptcy, including the schedule of
creditors, the date of adjudication and
certificate of discharge. He shall also
furnish the estimated value of produce
that will be handled by the new firm
during an average operating month,
percentage of business that will be han-
dled on consignment or joint account,
and amount of credit that will be in-
curred during an average operating
month to provide a basis for determin-
ing the amount of the bond required;

(v) Been convicted of one or more
felonies in any State or Federal court.
If so, he shall furnish the name and
date of birth of the party convicted,
alias if any, name, location of court
and date convicted, nature of felony,
sentence imposed, where and length of
time served; if paroled, date parole ter-
minated;

(vi) Ever been licensed under the Act.
If so, he shall furnish the name and ad-
dress of licensee and whether license is
still in effect.

(7) Whether any person employed by
the applicant has been responsibly con-
nected with any firm whose license has
been revoked, or is currently under
suspension, or who has been found after
notice and opportunity for hearing to
have committed any flagrant or re-
peated violation of section 2 of the Act,
or against whom there is an unpaid
reparation award which has been issued
within the past two years, subject to
his right of appeal. If so, he shall fur-
nish the full legal name of the person,
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the name of the firm involved, and the
details of such connection, including
the dates thereof.

(8) Any other information the Direc-
tor deems necessary to establish the
identity and eligibility of the applicant
to obtain a license.

(c) The application shall be signed by
the owner, all general partners, or, in
case the applicant is an association or
corporation, a duly authorized official.

(d) The application and fees shall be
forwarded to the Director, Fruit and
Vegetable Division, Agricultural Mar-
keting Service, U.S. Department of Ag-
riculture, Washington, D.C. 20250, or to
his representative. An application
which does not contain full or complete
answers to all the questions, or is not
properly signed, or not accompanied by
the proper fee, or bond as required
under paragraphs (c) and (e) of section
4 of the Act shall not be considered a
valid application for license. The ‘“‘pe-
riod not to exceed 30 days’ as pre-
scribed in section 4(d) of the Act shall
commence on the day that a valid ap-
plication for license is received by the
Director or his representative.

(e) If the application is incomplete,
the Director may return the applica-
tion to the applicant with a request
that the application be completed by
furnishing the missing data. If the ap-
plicant does not respond to this request
within 30 days after it is mailed by the
Director, the fees submitted shall be
refunded.

(f) If the Director has reason to be-
lieve that the application contains in-
accurate information, he may afford
the applicant an opportunity to submit
a corrected application or verify or ex-
plain information contained in the ap-
plication. If the applicant submits a
corrected application, the original ap-
plication shall be considered with-
drawn. If the applicant, in response to
the Director’s request, submits addi-
tional or corrected information for
consideration in connection with his
original application, the original appli-
cation plus such information shall be
considered as constituting a new appli-
cation.

(g) Fees shall be refunded whenever
an application is withdrawn without
the filing of a new application.
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(h) When a valid application is re-
ceived and the provisions of paragraphs
(b) and (c) of section 4 of the Act are
applicable, the Director shall notify
the applicant by letter of the pertinent
provisions of this section and the rea-
sons for denial of license and shall re-
fund the fee.

(i) If the Director disapproves the use
of a trade name which, in his opinion,
is deceiving, misleading or confusing to
the trade, he shall return the applica-
tion to the applicant for the selection
of a different trade name. If the appli-
cant does not return the application
within thirty days after it was mailed
by the Director, the fees submitted
shall be refunded. The “‘period not to
exceed thirty days’” as prescribed in
section 4(d) of the Act shall commence
on the date that the application for li-
cense under the new name is received
by the Director or his representative.

[28 FR 7067, July 11, 1963; 28 FR 7287, July 17,
1963, as amended at 44 FR 50575, Aug. 29, 1979]

8§46.5 Bonds.

Bonds prescribed in section 4(c)(6),
4(e), 8(b), and 13(b) of the Act shall be
in the form of cash or surety bonds in
the form and amount satisfactory to
the Director and shall not be less than
$10,000. When cash is posted as surety,
it shall be deposited into a special ac-
count of the United States Treasury
and no interest is to accrue or be paid
the licensee. When surety bonds are
furnished, the surety shall be a com-
pany holding a certificate of authority
from the Secretary of the Treasury
under Act of Congress approved July
30, 1947 (6 U.S.C. 6 through 13) as ac-
ceptable surety on Federal bonds.

[44 FR 50575, Aug. 29, 1979]

§46.6 License fee.

The annual license fee is four hun-
dred (400) dollars plus two hundred (200)
dollars for each branch or additional
business facility operated by the appli-
cant exceeding nine. In no case shall
the aggregate annual fees paid by any
applicant exceed four thousand (4,000)
dollars. The Director may require that
the fee be in the form of a money order,
bank draft, cashier’s check, or certified
check made payable to Agricultural
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Marketing Service. Authorized rep-
resentatives of the Division may accept
fees and issue receipts therefore.

[56 FR 8684, Mar. 1, 1991]

846.7 Issuance of license.

Upon receipt of a valid application
accompanied by the proper fee for a li-
cense, and bond, if required, the Direc-
tor shall, if the applicant is found to be
eligible, issue a license certifying that
the licensee is authorized to engage in
the business of a commission mer-
chant, dealer, or broker. All fees, and
any additional sums assessed by the
Director in accordance with the Act,
shall be deposited in a special fund des-
ignated as the ‘‘Perishable Agricul-
tural Commodities Act fund.”

8§46.8 Copies of licenses.

Copies of licenses may be issued upon
request and upon the payment of a fee
of two dollars ($2) for each copy. Each
copy shall bear the word ‘“‘copy’ in
conspicuous letters on its face and
shall be certified by the Director as a
true copy of the original.

§46.9 Termination, suspension, rev-
ocation, cancellation of licenses; no-
tices; renewal.

(a) Under section 3(c) of the Act the
license can be suspended if the licensee
continues to use a trade name after
being notified by the Director that
such trade name has been disapproved.

(b) Under section 4(a) of the Act,
after October 1, 1962, the license of any
individual, corporation or association
shall automatically terminate on the
date of discharge in bankruptcy and
the license of any partnership shall
automatically terminate on the date of
the discharge in bankruptcy of any of
the general partners in the partner-
ship.

(c) Under section 4(c) of the Act if a
license is issued under a bond and the
bond is terminated for any reason
without the approval of the Director,
within four years from the date of the
issuance of the license, the license
shall be automatically cancelled as of
the date of termination and no new li-
cense shall be issued to such person
during the four-year period without a
new surety bond covering the remain-
der of such period. Also, if the Director

7 CFR Ch. (1-1-97 Edition)

notifies the licensee that a bond in an
increased amount is required and the
licensee fails to provide such a bond
within the specified time the license of
such licensee shall be automatically
suspended until such bond is provided.

(d) Under section 8(a) of the Act a li-
cense can be suspended or revoked for
violations of section 2 of the Act or
when the licensee is found guilty in a
Federal Court of having violated sec-
tion 14(b) of the Act.

(e) Under section 8(b) of the Act a li-
cense can be suspended or revoked if
the licensee continues to employ any
person in violation of the provisions of
this section. Also, if any licensee is au-
thorized to employ any person under a
bond in accordance with this section
and is notified by the Director subse-
quently to provide a bond in an in-
creased amount and fails to provide
such a bond within the time specified,
approval of employment shall auto-
matically terminate.

(f) Under section 8(c) of the Act a li-
cense can be revoked for any false or
misleading statement, or through a
misrepresentation or concealment or
withholding of facts in connection with
an application for a license.

(g9) Under section 9 of the Act a li-
cense can be suspended if the licensee
fails to keep such accounts, records,
and memoranda as fully and correctly
disclose all transactions involved in his
business including the true ownership
of such business by stock-holding or
otherwise.

(h) Under section 13 of the Act a li-
cense can be suspended:

(1) If the licensee refuses to permit
inspection of his records or of any lot
of produce under his ownership or con-
trol; or

(2) If the licensee, subsequent to a de-
termination in a formal disciplinary
proceeding that it has violated the
prompt payment provision of Section
2(4) of the Act, refuses to permit an in-
spection of its accounts, records and
memoranda to insure that it is in com-
pliance with the prompt payment pro-
vision of section 2(4) of the Act or fails
or refuses to furnish, maintain, or ad-
just a surety bond in a form and
amount satisfactory to the Secretary.
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(i) Under section 4(a) of the Act at
least thirty days prior to the anniver-
sary date of a valid and effective li-
cense, the Director shall mail a notice
to the licensee at the last known ad-
dress advising that the license will
automatically terminate on its anni-
versary date unless the annual fee is
paid on or before such date. If the an-
nual fee is not paid by the anniversary
date, the licensee may obtain a renewal
of that license at any time within 30
days of that date by paying the annual
fee, plus five dollars ($5). Within 60
days after the termination date of a
valid and effective license, the former
licensee shall be notified of such termi-
nation, unless a new license has been
obtained in the meantime.

[28 FR 7067, July 11, 1963; 28 FR 7287, July 17,
1963, as amended at 44 FR 50576, Aug. 29, 1979]

§46.10 Nonlicensed person;
penalty.

Any commission merchant, dealer, or
broker who violates the Act by engag-
ing in business subject to the Act with-
out a license may settle his liability, if
such violation is found by the Director
not to have been willful but was due to
inadvertence, by paying the amount of
fees that he would have paid had he ob-
tained and maintained a license during
the period that he engaged in business
subject to the Act, plus an additional
sum not in excess of twenty-five dol-
lars ($25) as may be determined by the
Director.

liability;

8§46.11 What constitutes valid license,
form and use.

Each license shall bear a serial num-
ber, the names in which authorized to
conduct business, type of ownership; if
the business is individually owned, the
name of the owner; if a partnership,
the names of all general partners; the
facsimile signature of the Director, the
seal of the Department and shall be
duly countersigned. The licensee may
place upon his stationery, trucks, or
business sign an inscription indicating
that he is licensed under the Act, but
such inscription must not be of such
form or arrangement as to be deceptive
or misleading to the public, nor shall
any such inscription be displayed or
used unless the person using the in-

§46.14

scription has a license valid and effec-
tive at the time.

8§46.12 Forms of inscriptions.

The following inscriptions, for use
with or without the license number,
meet the foregoing requirements and
may be used by licensees: “‘Licensed by
the U.S. Department of Agriculture
under the Perishable Agricultural
Commodities Act”, or ‘““Licensed under
the PACA.”

§46.13 Address, ownership, changes in
trade name, changes in number of
branches, changes in members of
partnership, and bankruptcy.

The licensee shall:

(a) Promptly report to the Director
in writing;

(1) Any change of address;

(2) Any change in officers, directors,
and holders of more than ten percent of
the outstanding stock of a corporation,
with the percentage of the stock held
by each such person;

(3) Any deletions or additions of
trade names;

(4) Any change in the number and ad-
dress of any branches or additional
business facilities, and;

(5) When the licensee, or if the li-
censee is a partnership, any partner is
subject to proceedings under the bank-
ruptcy laws. A new license is required
in case of a change in the ownership of
a firm, an addition or withdrawal or
members of a partnership, or in case
business is conducted under a different
corporate charter from that under
which the license was originally issued.

(b) Obtain approval from the Director
prior to using any trade name.

[44 FR 50576, Aug. 29, 1979]
ACCOUNTS AND RECORDS (GENERAL)

8§46.14 General.

(@) Every commission merchant,
dealer, and broker shall prepare and
preserve for a period of two years from
the closing date of the transaction the
accounts, records, and memoranda re-
quired by the Act, which shall fully
and correctly disclose all transactions
involved in his business. Licensees
shall keep records which are adapted to
the particular business that the Ii-
censee is conducting and in each case
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such records shall fully disclose all
transactions in the business in suffi-
cient detail as to be readily understood
and audited. It is impracticable to
specify in detail every class of records
which may be found essential since
many different types of business are
conducted in the produce industry and
many different types of contracts are
made covering a wide range of services
by agents and others. The responsibil-
ity is placed on every licensee to main-
tain records which will disclose all es-
sential facts regarding the transactions
in his business.

(b) Every commission merchant,
dealer, and broker shall prepare and
preserve records and memoranda re-
quired by the Act which shall fully and
correctly disclose the true ownership
and management of such business dur-
ing the preceding four years. Such
records shall include the number and
location of all branches or additional
business facilities operated by or for
the commission merchant, dealer or
broker. In the case of a corporation,
such records shall include the cor-
porate charter, record of stock sub-
scription and stock issued, the
amounts paid in for stock and minutes
of stockholders’ and directors’ meet-
ings showing the election of directors
and officers, resignations and other
pertinent corporate actions. In the case
of a partnership, the records shall con-
tain a copy of the partnership agree-
ment showing the type of partnership,
the full names and addresses of all
partners including general, special or
limited partners, the partnership inter-
est of each individual and any other
pertinent records of the partnership.

[28 FR 7067, July 11, 1963; 28 FR 7287, July 17,
1963, as amended at 44 FR 50576, Aug. 29, 1979]

8§46.15 Documents to be preserved.

Bills of lading, diversion orders, paid
freight and other bills, car manifests,
express receipts, confirmations and
memorandums of sales, letter and wire
correspondence, inspection certificates,
invoices on purchases, receiving
records, sales tickets, copies of state-
ments (bills) of sales to customers, ac-
counts of sales, papers relating to loss
and damage claims against carriers,
records as to reconditioning, shrinkage
and dumping, daily inventories by lots,
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a consolidated record of all rebates and
allowances made or received in connec-
tion with shipments handled for the ac-
count of another, an itemized daily
record of cash receipts, ledger records
in which purchases and sales can be
verified, and all other pertinent papers
relating to the shipment, handling, de-
livery, and sale of each lot of produce
shall be preserved for a period of 2
years.

§46.16 Method of preservation or stor-
age of records.

All records required to be preserved
under the Act shall be stored in an or-
derly manner and in keeping with
sound business practices. The records
being currently used shall be filed in
order of dates, by serial numbers, al-
phabetically or by any other proper
method which will enable the licensee
to promptly locate and produce the
records. Records in dead storage should
be arranged in an orderly fashion, be
packaged or wrapped to insure proper
preservation, be adequately marked or
identified, and stored in a safe, dry lo-
cation. When part of the records are
forwarded to others (such as account-
ants, traffic agencies, attorneys, etc.),
proper notations should be filed in ap-
propriate places in the records identi-
fying the missing records and stating
where they can be located.

846.17 Inspection of records.

Each licensee shall, during ordinary
business hours, promptly upon request,
permit any duly authorized representa-
tive of the Department to enter his
place of business and inspect such ac-
counts, records, and memoranda as
may be material (a) in the investiga-
tion of complaints under the Act, or (b)
to the determination of ownership,
control, packer, or State, country or
region of origin in connection with
commodity inspections, or (c) to ascer-
tain whether there is compliance with
section 9 of the Act, or (d) in admin-
istering the licensing and bonding pro-
visions of the Act, or (e) if the licensee
has been determined in a formal dis-
ciplinary proceeding to have violated
the prompt payment provision of sec-
tion 2(4) of the Act, to determine
whether, at the time of the inspection,
there is compliance with that section.
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Any necessary facilities for such in-
spection shall be extended to such rep-
resentative by the licensee, his agents,
and employees.

[44 FR 50576, Aug. 29, 1979]
RECORDS OF MARKET RECEIVERS

8§46.18 Record of produce received.

Market receivers shall keep in the
order of receipt a record of all produce
received and this record shall be in the
form of a book (preferably a bound
book) with numbered pages or com-
parable business record. This record
shall clearly show for each lot the date
of arrival and unloading; whether re-
ceived by freight, express, truck, or
otherwise; the car initials and number;
the truck license number and the driv-
er’s name or the name of the trucking
firm; the number of packages or the
quantity received; the kind of produce;
the name and address of the consignor
or seller; whether the produce was pur-
chased; consigned or received on joint
account; and the disposition of the
produce, whether jobbed or sold in car-
lots or trucklots, and the lot number
assigned to the shipment by the re-
ceiver (as required by §46.20).

§46.19 Sales tickets.

Sales tickets shall bear printed serial
numbers running consecutively and
shall be used in numerical order so far
as practicable. No serial number shall
be repeated within a 90-day period. The
sales tickets shall be prepared and all
the details of the sale shall be entered
on the tickets in a legible manner in
order that an audit can be readily
made. Erasures, strike-outs, changes,
etc., should be held to the minimum.
When errors are made in preparing
sales tickets, the tickets should be
voided. Each sales ticket shall show
the date of sale, the purchaser’s name
(so far as practicable), the kind, quan-
tity, the unit price, and the total sell-
ing price of the produce. Each sales
ticket shall show the lot number of the
shipment if the produce is being han-
dled on consignment or on joint ac-
count. Sales tickets on all other lots of
the same commodity which are on
hand at the same time shall also show
a lot number. The original or a legible
carbon copy of each sales ticket, in-

§46.21

cluding those voided or unused, shall
be accounted for and shall be filed or
stored either by dates of sales or in the
order of the serial numbers for a period
of two years.

§46.20 Lot numbers.

An identifying lot number shall be
assigned to each shipment of produce
to be sold on consignment or joint ac-
count or for the account of another
person or firm. A lot number should be
assigned to any purchased shipment in
dispute between the parties to assist in
proving damages. A lot number shall be
assigned to each purchased shipment of
similar produce on hand at that time
or received later while the consigned or
joint account or disputed lot is being
sold. A lot number shall be assigned to
each purchased shipment which is re-
conditioned if the seller is to be
charged with the shrinkage or loss. The
lot number shall be entered on the re-
ceiving record in connection with each
shipment and entered on all sales tick-
ets identifying and segregating the
sales from the various shipments on
hand. The lot number shall be entered
on the sales tickets by the salesmen at
the time of sale or by the produce dis-
patcher, and not by bookkeepers or
others after the sales have been made.
No lot number shall be repeated within
a period of 30 days after the last sale
from the preceding lot to which such
number was assigned.

§46.21 Returns, rejections, or credit
memorandums on sales.

In the event of the rejection and re-
turn of any produce sold for or on be-
half of another, on consignment, or on
joint account, or of any necessary al-
lowance or adjustment being made to
the buyers thereof, a credit memoran-
dum showing the buyer’s name, sales
ticket number, lot number, date of the
granting of the allowance, and amount
of the credit or adjustment, with rea-
sons therefor, shall be made or a nota-
tion shall be made on the original sales
ticket referring to the adjustment and
showing where the credit memorandum
is filed. The credit memorandum shall
be on a regular form, in a ledger book,
or on a sales ticket or invoice properly
completed to show the facts and shall
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be approved by a duly authorized per-
son. Credits granted shall be entered in
the same records as the original sales
tickets.

§46.22 Accounting for
produce.

A clear and complete record shall be
maintained showing justification for
dumping of produce received on joint
account, on consignment, or handled
for or on behalf of another person if
any portion of such produce regardless
of percentage cannot be sold due to
poor condition or is lost through re-
sorting or reconditioning. In addition
to the foregoing, if five percent or
more of a shipment is dumped, an offi-
cial certificate, or other adequate evi-
dence, shall be obtained to prove the
produce was actually without commer-
cial value, unless there is a specific
agreement to the contrary between the
parties. The original certificate or
other adequate evidence justifying
dumping shall be forwarded to the con-
signor or joint account partner with
the accounting and a copy shall be re-
tained by the receiver.

dumped

§46.23 Evidence of dumping.

Reasonable cause for destroying any
produce exists when the commodity
has no commercial value or when it is
dumped by order of a local health offi-
cer or other authorized official or when
the shipper has specifically consented
to such disposition. The term ‘‘com-
mercial value”” means any value that a
commodity may have for any purpose
that can be ascertained by the exercise
of due diligence without unreasonable
expense or loss of time. When produce
is being handled for or on behalf of an-
other person, proof as to the quantities
of produce destroyed or dumped in ex-
cess of five percent of the shipment
shall be provided by procuring an offi-
cial certificate showing that the
produce has no commercial value from
any person authorized by the Depart-
ment to inspect fruits and vegetables.
Where such inspection service is not
available certification may be obtained
from (a) any health officer or food in-
spector of any State, county, parish,
city or municipality or of the District
of Columbia; (b) any established com-
mercial agency or service making in-
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spections for the fruit and vegetable in-
dustry; or (c) when no inspector or
health officer designated above is
available consideration will be given to
other evidence such as inspection and
certification made by any two persons
having no financial interest in the
produce involved or in the business of
any person financially interested
therein, and who are unrelated by
blood or marriage to any such finan-
cially interested person, and who, at
the time of the inspection and certifi-
cation, and for a period of at least one
year immediately prior thereto, have
been engaged in the handling of the
same general kind or class of produce
with respect to which the inspections
and certification are to be made. Any
certificate issued by any persons des-
ignated in paragraph (c) of this section
shall include a statement that each of
them possesses the requisite qualifica-
tions. Any such certificate shall prop-
erly identify the produce by showing
the commodity, lot number, brand or
principal identifying marks on the con-
tainers, quantity dumped, name and
address of shipper, name and address of
applicant, condition of the produce,
time, place, and date of inspection and
a statement that the produce possesses
no commercial value.

RECORDS OF RETAILERS

§46.24 Records of retailers.

Notwithstanding the specific records
and documents prescribed in the fore-
going sections, licensees who purchase
produce solely for sale at retail shall
establish and maintain accounts and
records, adapted to their type of oper-
ations, which will fully and correctly
disclose all transactions relating to the
purchase of produce. Such accounts
and records should include the date of
receipt of each lot, kind of produce,
number of packages and quantity, price
paid, evidence of agreement, or con-
tract of purchase, bills of lading, paid
bills, and any other documents relating
to the purchase of produce.

AUCTION SALES

8§46.25 Auction sales.

Commission merchants, dealers and
brokers who offer produce for sale
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through auction companies which pub-
lish catalogs of offerings will be re-
sponsible for furnishing the auction
company for publication true and cor-
rect information concerning the owner-
ship of the produce. When the produce
is offered for sale by an owner, his
name shall be shown in the catalog
listing as owner. When a joint account
partner makes an offering, his name as
well as that of his joint partner, or
partners, shall be shown. When any
person offers produce for sale at auc-
tion for the account of another, the
name, or names of the owner, if known,
and of his principal shall be shown. In
addition to listing such name or names
he may show that he is acting in the
capacity of agent. If a person instructs
an auction company to catalog a ship-
ment without disclosing true owner-
ship, if known, or the name of an
agent’s principal, he shall be deemed to
have made a false or misleading state-
ment within the meaning of the Act.
Since sales at auctions normally in-
volve additional expenses, a broker,
grower’s agent or commission mer-
chant shall have prior consent from his
principal before such disposition is ac-
complished. Where a dispute exists re-
garding the ownership of produce, it
may be listed in the auction catalog as
being offered for sale “‘for the account
of whom concerned’” with the name of
the party making the offering shown as
agent.

DUTIES OF LICENSEES

§46.26 Duties of licensees.

It is impracticable to specify in de-
tail all of the duties of brokers, com-
mission merchants, joint account part-
ners, growers’ agents and shippers be-
cause of the many types of businesses
conducted. Therefore, the duties de-
scribed in these regulations are not to
be considered as a complete description
of all of the duties required but is
merely a description of their principal
duties. The responsibility is placed on
each licensee to fully perform any
specification or duty, express or im-
plied, in connection with any trans-
action handled subject to the Act.

§46.27

BROKERS

§46.27 Types of broker operations.

(a) Brokers carry on their business
operations in several different ways
and are generally classified by their
method of operation. The following are
some of the broad groupings by method
of operation. The usual operation of
brokers consists of the negotiation of
the purchase and sale of produce either
of one commodity or of several com-
modities. In negotiating a contract, a
broker usually acts as agent of the
buyer or the seller but not as agent of
both parties. Frequently, brokers never
see the produce they are quoting for
sale or negotiating for purchase by the
buyer and they carry out their duties
by relaying offers and counter-offers
between the buyer and seller until a
contract is affected. Generally, the
seller of the produce invoices the
buyer, however, when there is a spe-
cific agreement between the broker
and his principal, the seller invoices
the broker who, in turn, invoices the
buyer, collects, and remits to the sell-
er. Under other types of agreements,
the seller ships the produce to the
broker at destination who distributes
to pool buyers, invoices the buyers,
collects, and remits to the seller. Also,
there are times when the broker is au-
thorized by the seller to act much like
a commission merchant being given
blanket authority to dispose of the
produce for the seller’s account either
by negotiation of sales to buyers not
known to the seller or by placing the
produce for sale on consignment with
receivers in the terminal markets.

(b) There is a second general group-
ing of brokers which are commonly re-
ferred to as buying brokers. Their oper-
ations are typified by the fact that
they act as the buyer’s representative
in negotiating purchases at shipping
points, terminal markets, or inter-
mediate points. Their typical type of
operation is to negotiate a purchase on
the buyer’s instructions and authoriza-
tion. Sometimes the broker negotiates
the purchase without seeing the
produce. In other instances he may se-
lect the merchandise after forming an
appraisal of the quality of the produce
being offered for sale on the market.
Generally, a purchase is made in the
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buyer’s name and the seller invoices
the buyer direct. On the other hand,
acting on authority given him by the
buyer, the broker may negotiate pur-
chases in his own name, pay the seller
for the produce, make arrangements
for its loading and shipment, and bill
the buyer direct for the cost price plus
the brokerage fee and the cost of any
agreed upon accessorial service charges
such as ice, loading, etc.

8§46.28 Duties of brokers.

(a) General. The function of a broker
is to negotiate, for or on behalf of oth-
ers, valid and binding contracts. A
broker who fails to perform any speci-
fication or duty, express or implied, in
connection with any transaction is in
violation of the Act and is subject to
the penalties specified in the Act and
may be held liable for damages which
accrue as a result thereof. It shall be
the duty of the broker to fully inform
the parties concerning all of the terms
and conditions of the proposed con-
tract. After all parties agree on the
terms and the contract is effected, the
broker shall prepare in writing and de-
liver promptly to all parties a properly
executed confirmation or memorandum
of sale setting forth truly and correctly
all of the essential details of the agree-
ment between the parties, including
any express agreement as to the time
when payment is due. The broker shall
retain a copy of such confirmations or
memoranda as part of his accounts and
records. The broker who does not pre-
pare these documents and retain copies
in his files is failing to prepare and
maintain complete and correct records
as required by the Act. The broker who
does not deliver copies of these docu-
ments to all parties involved in the
transaction is failing to perform his
duties as a broker. A broker who issues
a confirmation or memorandum of sale
containing false or misleading state-
ments shall be deemed to have commit-
ted a violation of section 2 of the Act.
If the broker’s records do not support
his contentions that a binding contract
was made with proper notice to the
parties, the broker may be held liable
for any loss or damage resulting from
such negligence, or for other penalties
provided by the Act for failure to per-
form his express or implied duties. The
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broker shall take into consideration
the time of delivery of the shipment in-
volved in the contract and all other
circumstances of the transaction, in se-
lecting the proper method for trans-
mitting the written confirmation or
memorandum of sale to the parties. A
buying broker is required to truly and
correctly account to his principal in
accordance with §46.2(v)(3). The broker
should advise his principal promptly of
rejection by the buyer or of any other
unforeseen development of which he is
informed.

(b) Brokerage fees. A broker is not
considered to be entitled to a broker-
age fee unless he effects a sale or
makes a valid and binding contract,
fully performing his duties as a broker.
Unless otherwise specifically agreed,
the broker does not guarantee the per-
formance of the contracting parties
and is entitled to receive prompt pay-
ment of the brokerage fee whenever a
valid and binding contract is nego-
tiated. Brokerage fees may be charged
to only one of the parties to the con-
tract unless by prior agreement the
parties agree to split the brokerage fee.
If the brokerage fee is charged to both
parties without a specific prior agree-
ment, such action by the broker is a
violation of the Act. A broker em-
ployed to negotiate the sale of produce
may not employ another broker or sell-
ing agent, including auction compa-
nies, without the specific prior ap-
proval of his principal. When the
broker is authorized to sell, invoice the
buyer, collect and remit to his prin-
cipal, he shall render an itemized ac-
counting to the principal promptly on
receipt of payment, showing the true
gross selling price, all brokerage fees
deducted, any auction charges and any
other expenses incurred in connection
with the sale of the shipment. The fail-
ure to account truly and correctly and
make full payment promptly is a viola-
tion of the Act.

(c) Broker’s responsibility for payment.
In the absence of a specific agreement,
a broker is not responsible for payment
to the seller by the buyer. Agreement
to collect from the buyer and remit to
the seller is not a guarantee by the
broker that the buyer will pay for the
produce purchased, unless there is a
specific agreement by the broker that
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he will pay if the buyer does not pay. A
broker who agrees to collect funds
from the buyer for his principal shall
render an itemized accounting to the
principal promptly on receipt of pay-
ment showing the true gross selling
price, all brokerage fees deducted and
all expenses including auction charges,
incurred in connection with the sale of
the shipment. The failure to account
truly and correctly and make full pay-
ment promptly is a violation of the
Act. While the broker is not obliged to
furnish his principal information re-
garding the financial condition of the
buyer, if the broker furnishes such in-
formation, he must truthfully report
the information available to him, and
any false or misleading statements for
a fraudulent purpose to the principal to
encourage the sale will be a violation
of the Act. A buying broker who nego-
tiates a purchase in his own name
under an agreement with his principal,
is responsible for payment of the pur-
chase price to the seller. A broker has
no authority to grant allowances or ad-
just the seller’s invoice price to the
buyer without the specific prior ap-
proval of his principal.

(d) Purchases and sales by brokers. A
person who operates in a dual capacity,
both as a broker and a dealer, shall
clearly disclose his status in each
transaction to all parties with whom
he is dealing. If such a person misrepre-
sents himself as a broker to the buyer
or the seller when he is acting as a
dealer purchasing produce or selling
produce he has purchased, he shall be
considered to have violated the Act.
When a person purchases or sells
produce as a dealer, he shall not re-
quest or receive a brokerage fee from
the buyer or the seller. A broker shall
not negotiate a transaction where the
broker is subject to the direct or indi-
rect control of any party to the trans-
action other than his principal, or
where the other party is subject to the
direct or indirect control of the broker
without fully disclosing the cir-
cumstances to his principal and obtain-
ing his specific prior approval.

(e) Filing carrier claims by brokers.
Without prior consent of the owner, a
broker has no authority to file claims
with carriers in his own name or any
other name. A broker has no obligation
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to file carrier claims for the owners of
the shipments. However, when a broker
in a transaction receives information
valuable to the owner in connection
with carrier claim rights, the broker
should promptly advise the owner. A
broker who agrees to protect the car-
rier claims of owners shall at all times
exercise reasonable care to fulfill such
obligation. If a broker makes an agree-
ment with a seller or a buyer to file
and handle such a claim for the benefit
of the owner of the produce, the claim
shall be filed promptly with the car-
rier, supported by adequate evidence,
and he shall take the necessary action
to bring the matter to a conclusion. A
copy of the claim shall be forwarded to
the owner of the shipment when the
claim is filed. When settlement of the
claim is effected, the broker shall
promptly remit the net amount due the
owner, after deducting the agreed or
customary charges for handling the
claim. Adequate information shall be
furnished the owner regarding the
claim while the matter is being han-
dled with the carrier. If the owner files
the claim, the broker shall promptly
furnish any necessary information
available in his records which is re-
quested by the owner.

[28 FR 7067, July 11, 1963; 28 FR 7287, July 17,
1963, as amended at 37 FR 14561, July 21, 1972]

RECEIVING MARKET COMMISSION MER-
CHANTS AND JOINT ACCOUNT PART-
NERS

§46.29 Duties.

(a) General. All licensees who accept
produce for sale on consignment or on
joint account are required to exercise
reasonable care and diligence in dispos-
ing of the produce promptly and in a
fair and reasonable manner. A commis-
sion merchant engaged to sell con-
signed produce may not employ an-
other person or firm, including auction
companies, to dispose of all or part of
such produce without the specific prior
authority of the consignor. A commis-
sion merchant is not authorized to sell
consigned produce outside the market
area where he is located without ob-
taining the permission of the con-
signor. Averaging or pooling of sales is
not permissible unless the receiver ob-
tains the specific written permission of
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the consignor prior to rendering the ac-
counting. Complete and detailed
records shall be prepared and main-
tained by all commission merchants
and joint account partners covering
produce received, sales, quantities lost,
dates and cost of repacking or recondi-
tioning, unloading, handling, freight,
demurrage or auction charges, and any
other expenses which are deducted on
the accounting, in accordance with the
provisions of §46.18 through §46.23.
When rendering account sales for
produce handled for or on behalf of an-
other, an accurate and itemized report
of sales and expenses charged against
the shipment shall be made. It is a vio-
lation of section 2 of the Act to fail to
render true and correct accountings in
connection with consignments or
produce handled on joint account.
Charges which cannot be supported by
proper evidence in the records of the
commission merchant or joint account
partner shall not be deducted. The
commission merchant or joint account
partner may be held liable for any fi-
nancial loss and for other penalties
provided by the Act, due to his neg-
ligence or failure to perform any speci-
fication or duty, express or implied,
arising out of any transaction subject
to the Act.

(b) Commission charges. Before accept-
ing produce on consignment, the par-
ties should reach a definite agreement
on the amount of the commission and
other charges which will be assessed by
the commission merchant. In the ab-
sence of such an agreement, only the
usual and customary commission and
other charges shall be permitted. The
receiver may not reconsign produce to
another person or firm, including auc-
tion companies, and incur additional
commissions, charges or expenses with-
out the specific prior authority of the
consignor. Unless otherwise agreed
upon by the parties, joint account part-
ners shall not charge a commission fee
or other selling charges against the
joint account for disposing of the
produce. When a portion of a consigned
shipment is purchased by the commis-
sion merchant he shall not charge or
receive a commission fee for such sales.

(c) Purchasing consigned produce. A
commission merchant or joint account
partner may not purchase produce re-
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ceived on consignment or joint account
or sell such produce to any person or
firm over whose business he has direct
or indirect control, or to any person or
firm having direct or indirect control
over his business, without specific
prior authority of the consignor or the
joint account partner. However,
produce may be purchased by the com-
mission merchant or joint account
partner at reasonable market value to
clean up remnants of shipments so ac-
countings will not be unduly delayed,
provided the accounting shows the
quantity and price of the goods bought
by the commission merchant or joint
account partner. ‘“Remnants,” as used
here, mean small quantities remaining
after the bulk of the shipment has been
sold but shall not exceed 5 percent of
the shipment. When consigned produce
is purchased by a commission mer-
chant he shall not charge or receive a
commission fee for such sales.

(d) Filing carrier claims. Without the
prior consent of the owner of the
produce, a commission merchant has
no authority to file claims with car-
riers in his own name or any other
name: Provided, That the commission
merchant may file a claim for break-
age where the owner has been paid for
the full value of the produce without
any deduction for damage. Commission
merchants have no obligation to file
carrier claims on shipments for the
owners. However, when a commission
merchant in a transaction receives in-
formation valuable to the consignor in
connection with carrier claim rights,
the commission merchant should
promptly advise the consignor. Before
a commission merchant files a carrier
claim on a consigned shipment, a spe-
cific agreement shall be reached with
the consignor. If a commission mer-
chant is authorized and agrees to file
the claim, he shall forward a copy of
the claim filed with the carrier to the
consignor and shall exercise reasonable
care to protect the interests of the con-
signor by filing the claim promptly and
in the proper amount, supported by
adequate evidence, and shall take the
necessary action to bring the matter to
a conclusion. When settlement of the
claim is effected, he shall promptly
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remit the net amount due the con-
signor, after deducting the agreed han-
dling charges. Full and complete infor-
mation shall be furnished the con-
signor while the claim is being han-
dled. If the consignor is to file the
claim, the commission merchant shall
exercise reasonable care to protect the
claim rights of the consignor and shall
promptly furnish all necessary infor-
mation and evidence from his records
to enable the consignor to file a proper
claim. A joint account partner who
files a carrier claim on behalf of the
partnership shall forward a copy of the
claim filed with the carrier to his part-
ner, keep him advised of its status, and
remit promptly his share of the net
proceeds realized from such claim.

GROWERS’ AGENTS AND SHIPPERS

8§46.30 Types of operations by growers’
agents and shippers.

(a) The usual operations of shippers
consist of purchasing produce from
growers in their own names. They dis-
tribute the produce in commerce by
selling, consigning, or jointing the
shipments, assuming any loss or profits
that result from these operations. In
addition, shippers may handle produce
on joint account with growers or oth-
ers.

(b) Growers’ agents sell and distrib-
ute produce for or on behalf of growers
and others and, in addition, may per-
form a wide variety of services, such as
financing, planting, harvesting, grad-
ing, packing, furnishing labor, seed,
containers, and other supplies or serv-
ices. They usually distribute the
produce in their own names and collect
payment direct from the consignees.
They render accountings to their prin-
cipals, paying the net proceeds after
deducting their expenses and fees.
Some agents are limited by contract to
making only sales and cannot joint or
consign produce without obtaining the
prior consent of the growers. Other
agents are granted blanket authority
by the growers to market and distrib-
ute the produce, using their discretion
as to the best methods, depending on
market conditions and the quality of
the produce available. They can sell,
consign or ship on joint account, use
the services of brokers or sell through
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terminal market auctions. They are
authorized to grant credits, make ad-
justments in the invoice price, handle
claims with the carriers, or even aban-
don shipments, when circumstances
justify such action, without consulting
the growers. Some agents have an
agreement with the growers to pool the
produce and render accountings on the
basis of the average or prorated selling
prices after deducting the prorated ex-
penses incurred for the various oper-
ations performed and the agents’ sell-
ing fees. Some agents’s contracts re-
quire an accounting on the basis of ac-
tual selling prices after deducting the
actual expenses incurred for services
performed and the selling fees. Some
agents’ contracts specify a fixed charge
for harvesting, grading, packing, fur-
nishing the container or other services,
plus a selling fee, and thereby substan-
tially reduce the record requirements
necessary to prove the cost of the var-
ious operations.

8§46.31 Duties of shippers.

(a) General. The responsibilities of
shippers vary with their contracts with
growers to purchase produce or to han-
dle produce on joint account. Simi-
larly, their responsibilities to their
customers depend upon their contracts
to sell, consign or joint account
produce with dealers on terminal mar-
kets. Shippers shall pay promptly for
produce purchased and any deficits in-
curred on consigned shipments. They
shall fully comply with their obliga-
tions in connection with joint account
transactions. A shipper who fails to
perform any express or implied duty is
in violation of the Act and may be held
liable for any damages resulting there-
from. The shipper shall prepare and
maintain records which fully and cor-
rectly disclose the details of his trans-
actions.

(b) Receiving records. Each shipper
shall prepare and maintain a record of
all produce handled including his own
production. This record shall be in the
form of a book (preferably a bound
book), with numbered pages or com-
parable business records. This receiv-
ing record shall show for each lot the
date received, whether purchased or re-
ceived on joint account, the quantity,
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quality, and kind of produce, the pur-
chase price or joint account cost, and
the name and address of the supplier.
Shippers shall issue receipts to growers
and others for all produce received.

(c) Disposition records. When a shipper
purchases produce from growers or oth-
ers, his records shall also show the dis-
position of the produce, whether sold
or consigned, date of shipment, car
number, or if shipped by truck, the li-
cense number, name and address of the
carrier, name and address of the buyer,
commission merchant or auction, and
other pertinent details of the trans-
action, such as the terms of sale, sell-
ing price, and date of payment.

(d) Joint accounts with growers. When
a shipper enters into a joint account
transaction with growers or others, the
agreement between the parties should
be reduced to a written contract clear-
ly defining the duties and responsibil-
ities of both parties and the extent of
the shipper’s authority in distributing
the produce. The shipper shall prepare
and maintain records to show in detail
the actual expenses incurred for the
services he furnishes, such as harvest-
ing, grading, packing and selling the
produce (unless a fixed charge is agreed
upon by the parties to cover the cost of
these services), methods of distribution
and proceeds received for the produce.
If a shipper is at the same time han-
dling similar produce not involved in
the joint account transaction, a lot
number or other positive means of
identification shall be assigned to each
lot of produce received in order to seg-
regate and identify the various lots of
produce. If a shipper consigns all or
part of the produce or employs the
services of brokers or terminal market
auctions, his records shall show the re-
sults of these transactions, including
the expenses involved and the names
and addresses of the commission mer-
chants, brokers, and the auctions. The
shipper shall render a detailed and ac-
curate accounting and pay promptly
the net proceeds due the joint partner,
in accordance with §46.2(y), (z), and
(aa). The accounting shall disclose the
status of all claims collected or filed
with the carriers.

(e) Joint accounts with receivers. When
a shipper enters into a joint account
agreement with a terminal market
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dealer, the agreement should be re-
duced to writing clearly defining the
terms of the agreement. The shipper’s
records shall show the expenses which
may be properly charged in accordance
with the joint agreement, purchase
price or joint account cost of the
produce, and cost of harvesting, pack-
ing, grading, or other expenses. His
records shall show the quantity and
quality of the produce packed and
shipped, the dates and methods of ship-
ment, and all other pertinent details of
his operation. At the conclusion of the
transaction, a detailed and accurate
accounting shall be furnished promptly
to the joint partner, in accordance
with §46.2(z). If a deficit results, the
shipper shall pay promptly his share of
the deficit.

§46.32 Duties of growers’ agents.

(a) General. The duties, responsibil-
ities, and extent of the authority of a
growers’ agent depend on the type of
contract made with the growers.
Agreements between growers and
agents should be reduced to a written
contract clearly defining the duties
and responsibilities of both parties and
the extent of the agent’s authority in
distributing the produce. When such
agreements between the parties are not
reduced to written contracts, the agent
shall have available a written state-
ment describing the terms and condi-
tions under which he will handle the
produce of the grower during the cur-
rent season and shall mail or deliver
this statement to the grower on or be-
fore receipt of the first lot. A grower
will be considered to have agreed to
these terms if, after receiving such
statement, he delivers his produce to
the agent for handling in the usual
manner. In the event an unsolicited lot
of produce is accepted by an agent for
handling in his usual manner, he shall
promptly deliver or mail a copy of such
statement to the grower. A copy of this
statement, showing the name of the
grower and the date the statement was
delivered to the grower, shall be re-
tained in the agent’s files. An agent
who does not have in his files either
written contracts or a written state-
ment as required herein is failing to
prepare and maintain full and complete
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records as required by the Act. Pro-
vided, That regulations or bylaws of co-
operative marketing associations may
be used in lieu of individual agree-
ments or contracts to determine the
methods of accounting and settlement
with their grower members. An agent
who fails to perform any specification
or duty, express or implied, is in viola-
tion of the Act and may be held liable
for any damages resulting therefrom
and for other penalties provided under
the Act for such failure.

(b) Accounting for charges. A growers’
agent whose operations include such
services as the planting, harvesting,
grading, packing, furnishing of con-
tainers or other supplies, storing, sell-
ing or distributing produce for or on
behalf of growers shall prepare and
maintain complete records on all
transactions in sufficient detail as to
be readily understood and audited.
Agents must be in a position to render
to the growers accurate and detailed
accountings covering all aspects of
their handling of the produce. Agents
shall maintain a record of all produce
received in the form of a book (pref-
erably a bound book) with numbered
pages or comparable business records,
showing for each lot the date received,
quantity, the kind of produce and the
name and address of the grower.
Agents shall issue receipts to growers
and others for all produce received. A
lot number or other positive means of
identification shall be assigned to each
lot in order to segregate the various
lots of produce received from different
growers from similar produce being
handled at the same time. Each lot
shall be so identified and segregated
throughout all operations conducted by
the agent, including the sale or other
disposition of the produce. The records
shall show the result of all packing and
grading operations, including the quan-
tity lost through packing and grading
and the quantity and quality packed
out. If the culls are sold, they shall be
included in the accounting. Unless
there is a specific agreement with the
growers to pool all various growers’
produce, the accounting to each of the
growers shall itemize the actual ex-
penses incurred for the various oper-
ations conducted by the agent and all
the details of the disposition of the
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produce received from each grower in-
cluding all sales, adjustments, rejec-
tions, details of consigned or jointed
shipments and sales through brokers,
auctions, and status of all claims filed
with or collected from the carriers. The
agent shall prepare and maintain full
and complete records on all details of
such distribution to provide supporting
evidence for the accounting. If an
agent is working under a pool agree-
ment with growers, the accounting
shall show how the pool cost and pool
sales prices are computed. If the agent
and the growers have agreed on a fixed
charge to cover the various operations
conducted by the agent, actual ex-
penses incurred for these services cov-
ered by the agreement are not required
to be shown in the accounting. The
failure of the agent to render prompt,
accurate and detailed accountings in
accordance with §46.2 (z) and (aa), is a
violation of the Act.

(c) Sales through brokers or auctions.
Unless a growers’ agent is specifically
authorized in his contract with the
growers to use the services of brokers,
commission merchants, joint partners,
or auctions, he is not entitled to use
these methods of marketing the grow-
ers’ produce. Any expense incurred for
such services, without the growers’
permission, cannot be charged to the
growers.

(d) Filing of carrier claims. Without
the prior consent of the growers, an
agent has no authority to file claims
with the carriers in his own name or
any other name. An agent has no obli-
gation to file carrier claims on ship-
ments for growers in the absence of a
specific agreement to perform these
duties. All information which an agent
has received in handling the shipment
which is essential for the growers to
file such claims shall be made available
to the growers. If an agent has an
agreement with the growers to file and
handle carrier claims, he shall exercise
reasonable care in handling the claims
with the carriers by filing the claim
promptly in the proper amount, sup-
ported by adequate evidence, and take
any necessary action to bring the mat-
ter to a conclusion.

(e) Purchases and sales by growers’
agents. A person who operates in a dual
capacity, both as a growers’ agent and
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as a shipper, shall clearly disclose his
status in each transaction to all par-
ties with whom he is dealing. If such a
person misrepresents himself as an
agent, when he is acting as a shipper
selling produce he has purchased, he
shall be considered to have violated the
Act. A growers’ agent shall not charge
or receive a fee from the seller or the
buyer when he purchases or sells
produce as a shipper. A growers’ agent
shall not negotiate a transaction where
he is subject to the direct or indirect
control of any party to such trans-
actions, other than his principal, or
where the other party is subject to the
agent’s direct or indirect control, with-
out fully disclosing the circumstances
to his principal and obtaining his spe-
cific prior approval.

(f) Negligence of agent. A growers’
agent may be held liable for any loss or
damage resulting to the growers due to
his negligence or failure to perform
any specification or duty, express or
implied, arising out of any undertaking
in connection with transactions sub-
ject to the Act.

(9) Responsibility for payment. An
agent is not responsible for the pay-
ment by the buyer who has purchased
the growers’ produce on credit, unless
he guarantees payment or is negligent
in extending credit. Agreement to col-
lect from the buyer and remit to his
principal is not a guarantee by the
agent that the agent will pay if the
buyer does not pay.

(h) Responsibility for payment of selling
fees and expenses to the growers’ agent.
In the absence of a specific agreement
to the contrary, the agent does not
guarantee the performance of the con-
tracting parties and he is entitled to
the payment of his selling fees and ex-
penses incurred in handling the
produce of growers or others, providing
he fully performs his duties as agent.

(i) Agent’s financial responsibility to
buyers for failure to comply with con-
tracts. If a growers’ agent contracts in
his own name to deliver produce to a
buyer and subsequently cannot deliver
produce complying with the contract
because the growers cannot or will not
deliver such produce to him, he may be
liable to the buyer for damages result-
ing from the breach of the contract.
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CONVERSION OF FUNDS

§46.33 Conversion of funds.

Any licensee who collects or receives
funds for or on behalf of another person
or firm in connection with produce
shall not make any use or disposition
of such funds in his possession or con-
trol that will endanger or impair faith-
ful and prompt payment to the owner
or consignor of the produce or to any
other person having a financial inter-
est therein.

DISCLOSURE OF BUSINESS

8§46.34 No disclosure of business of li-
censee.

No representative of the Department
shall, without the consent of the li-
censee, divulge or make known, except
to financially interested parties, or to
other representatives of the Depart-
ment who may be required to have
such knowledge in the regular course
of their official duties, or except inso-
far as he may be directed by the Sec-
retary, Deputy Administrator, Direc-
tor, or a court of competent jurisdic-
tion, any facts or information regard-
ing the business of such licensee which
may come to the knowledge of such
representative through an examination
or inspection of the business or the ac-
counts of the licensee, unless such
facts or information should be testified
to at a hearing authorized by the act
because they are relevant and material
to the issue in the case being heard.

SUSPENSION AND REVOCATION OF
LICENSES

§46.35 Suspension or revocation

order.

(@) Whenever the Secretary shall
order the suspension or revocation of a
license, the person against whom such
order is directed shall be served by the
Hearing Clerk with a copy of the order,
and be notified of the effective date
thereof. Service of orders shall be ac-
complished in accordance with §47.4 of
this chapter.

(b) Except in the case of any license
automatically suspended by the Act, a
reasonable time shall be allowed,
which shall not be less than 10 days be-
tween the date of issuance of the order
of suspension or revocation and the
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date upon which such order becomes ef-
fective, during which period the li-
censee may make all necessary ar-
rangements with some other person,
who has a valid and effective license to
safeguard the interests of consignors or
other innocent parties whose property
or business may be affected by such
suspension or revocation and during
which the licensee may terminate his
affairs and business relating to the
handling of produce.

(c) After the revocation of his license
or during the effective period of any
suspension thereof, no person shall, ei-
ther directly or indirectly, through any
agent, employee, or otherwise, carry on
the business of a commission mer-
chant, dealer, or broker until his sta-
tus as a licensee has been restored.

(d) The suspension or revocation of a
license shall not prevent the licensee
from collecting amounts due on con-
tracts entered into prior to the date of
suspension or revocation or from re-
mitting promptly to his principals and
obligees.

PUBLICATION OF FACTS

§46.36 Publicity.

Upon the issuance by the Secretary
of an order revoking or suspending a li-
cense, or in case of automatic suspen-
sion of a license for failure to pay a
reparation award, the Director shall
cause general publicity to be given to
such fact, in order that those doing
business with the licensee whose li-
cense has been revoked or suspended
may take due notice thereof.

SUNDAYS AND HOLIDAYS

§46.37 Sundays and holidays excluded.

Sundays and holidays shall not be in-
cluded in the computation of the 5-day
period provided by section 7(d) of the
Act nor in connection with the periods
defined in §46.43 with exception of
paragraph (a) thereof.

§46.38 Sundays and holidays included.

Sundays and holidays shall be in-
cluded in the computation of all other
periods mentioned in the Act or in the
regulations in this part.

§46.42
COMMODITY INSPECTION

§46.39

Each licensee shall, during ordinary
business hours, promptly upon request,
permit any duly authorized representa-
tive of the Department to inspect any
lot of produce under his ownership or
control covered by the Act. Any nec-
essary facilities for such inspection
shall be extended to such representa-
tive by the licensee, his agents, and
employees. The licensee shall be fur-
nished a copy of any certificate or
memorandum of inspection which is is-
sued for any lot of produce which is in-
spected in accordance with this sec-
tion.

Inspection of commodities.

§46.40

The rules and regulations of the Sec-
retary governing inspection and cer-
tification of fresh fruits and vegetables
as outlined in Part 51 of this chapter;
and frozen fruits and vegetables as out-
lined in Part 52 of this chapter, and
amendments thereto, and such addi-
tional amendments as may from time
to time be promulgated shall govern
the inspection of such products under
the Act and are hereby made a part of
the regulations in this part.

Inspection service.

LICENSEE’S RESPONSIBILITY FOR ACTS
OF EMPLOYEES AND AGENTS

§46.41 Licensee’s responsibility for
acts of employees and agents.

In construing and enforcing the pro-
visions of the Act and the regulations
in this part, the act, omission, or fail-
ure of any agent, officer, or other per-
son acting for or employed by a li-
censee, within the scope of his employ-
ment or office, shall in every case be
deemed the Act, omission, or failure of
the licensee.

[25 FR 4853, June 2, 1960. Redesignated at 28
FR 7067, July 11, 1963]

COPIES OF RECORDS

§46.42 Copies of
tained.

records; how ob-

Copies of records pertaining to li-
censees under the Act may be furnished
under the conditions and at the prices
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prescribed in the regulations of the De-
partment.

[25 FR 4853, June 2, 1960. Redesignated at 28
FR 7067, July 11, 1963]

TRADE TERMS AND DEFINITIONS

§46.43 Terms construed.

The following terms and definitions,
when used in any contract or commu-
nication involving any transaction
coming within the scope of the Act,
shall be construed as follows:

(a) Today’s shipment, or shipment on
a specified date (such as shipment Sep-
tember 12), means in connection with
shipments by rail, that the goods re-
ferred to shall be under billing by the
transportation company on the date
the order is given or on the date speci-
fied in time to be picked up by a train
schedule to move that day’s loadings
from the shipping point. When used in
connection with shipments by boat,
this term shall mean that the goods
shall be placed alongside the boat and
be under billing in time to be loaded
and shipped on a boat scheduled to
leave before midnight of the date speci-
fied. When used in connection with
shipments by truck, this term shall
mean that the goods shall be loaded
and shall actually start from loading
point to destination before midnight of
the date specified.

(b) Tomorrow’s shipment or immediate
shipment means that the shipment re-
ferred to shall be under billing by the
transportation company in time to
move on a transportation facility
scheduled to leave not more than 24
hours later than allowed under ‘‘to-
day’s shipment.”

(c) Quick shipment means that the
conditions of the offer, order, or con-
firmation will be met if the shipment
is under billing by the transportation
company in time to move on a trans-
portation facility scheduled to leave
not more than 48 hours later than al-
lowed under ‘‘today’s shipment.”’

(d) Prompt shipment means that the
conditions of the offer, order, or con-
firmation will be met if the shipment
is under billing by the transportation
company in time to move on a trans-
portation facility scheduled to leave
not more than 72 hours later than al-
lowed under ‘‘today’s shipment.”’
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(e) Shipment first part of week or ship-
ment early part of week means that the
produce referred to shall be under bill-
ing on Monday or Tuesday of the week
specified in time to be picked up by a
train scheduled to move these days’
loadings from the shipping point. When
used in connection with shipments by
truck, this term shall mean that the
goods shall be loaded and shall actually
start from loading point to destination
before midnight on Tuesday of the
week specified.

(f) Shipment middle of week means
that the produce referred to shall be
under billing by the transportation
company in time to move on a trans-
portation facility scheduled to leave
Wednesday or Thursday of the week
specified. When used in connection
with shipments by truck, this term
shall mean that the goods shall be
loaded and shall actually start from
loading point to destination before
midnight on Thursday of the week
specified.

(g) Shipment last of week or shipment
latter part of week means that the
produce referred to shall be under bill-
ing by the transportation company in
time to move on a transportation facil-
ity scheduled to leave on Friday or
Saturday of the week specified. When
used in connection with shipments by
truck, this term shall mean that the
goods shall be loaded and shall actually
start from loading point to destination
before midnight on Saturday of the
week specified.

(h) Shipment as soon as possible or
Shipment as soon as car (truck) can be se-
cured means that the shipper is uncer-
tain as to when the shipment can be
made, but expects to make it within a
reasonable time and will make it soon
as possible. But in any case where
these words are used the buyer shall, at
any time after 7 days from the date the
order is given, have the right to cancel
the order or contract of sale, if notice
of his decision so to cancel shall have
been received by the shipper before
shipment has been made.

(i) F.o.b. (for example, f.o.b. Laredo,
Tex., or f.0.b. California) means that the
produce quoted or sold is to be placed
free on board the boat, car, or other
agency of the through land transpor-
tation at shipping point, in suitable
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shipping condition (see definitions of
‘‘suitable shipping condition,” para-
graphs (j) and (k) of this section), and
that the buyer assumes all risk of dam-
age and delay in transit not caused by
the seller irrespective of how the ship-
ment is billed. The buyer shall have
the right of inspection at destination
before the goods are paid for to deter-
mine if the produce shipped complied
with the terms of the contract at time
of shipment, subject to the provisions
covering suitable shipping condition.

(J) Suitable shipping condition, in rela-
tion to direct shipments, means that
the commodity, at time of billing, is in
a condition which, if the shipment is
handled under normal transportation
service and conditions, will assure de-
livery without abnormal deterioration
at the contract destination agreed
upon between the parties. If a good de-
livery standard for a commodity is set
forth in §46.44, and that commodity at
the contract destination contains dete-
rioration in excess of any tolerance
provided therein, it will be considered
abnormally deteriorated. The seller has
no responsibility for any deterioration
in transit if there is no contract des-
tination agreed upon between the par-
ties.

(k) Suitable shipping condition, in con-
nection with reconsigned rolling or
tramp cars, means that the commod-
ity, at time of sale, meets the require-
ments of this phrase as defined in para-
graph (j) of this section, relating to di-
rect shipments.

(I) F.o.b. acceptance or Shipping point
acceptance means that the buyer ac-
cepts the produce at shipping point and
has no right of rejection. The buyer has
recourse against the seller if the
produce was not in suitable shipping
condition (see definitions, paragraphs
(J) and (k) of this section) or has re-
course for a material breach of con-
tract, providing the shipment is not re-
jected. The buyer’s remedy under this
method of purchase is by recovery of
damages from the seller and not by re-
jection.

(m) F.o.b. acceptance final or Shipping
point acceptance final means that the
buyer accepts the produce at shipping
point and has no right of rejection.
Suitable shipping condition does not
apply under this trade term. The buyer

§46.43

does have recourse for a material
breach of contract, providing the ship-
ment is not rejected. The buyer’s rem-
edy under this type of contract is by
recovery of damages from the seller
and not by rejection of the shipment.

(n) F.o.b. steamer means that the
produce is to be placed free on board
steamer at shipping point, in suitable
shipping condition (see definitions of
‘““suitable shipping condition’, para-
graphs (J) and (k) of this section) in ac-
cordance with the terms of the con-
tract, and that the buyer assumes all
responsibility and risk of damage
thereafter.

(0) F.a.s. steamer means that the
produce is to be delivered free along-
side the steamer, in suitable shipping
condition (see definitions of ‘‘suitable
shipping condition”, paragraphs (j) and
(k) of this section), in accordance with
the terms of the contract, and that the
buyer assumes all responsibility and
risk of damage thereafter.

(p) Delivered or delivered sale means
that the produce is to be delivered by
the seller on board car, or truck or on
dock if delivered by boat, at the mar-
ket in which the buyer is located, or at
such other market as is agreed upon,
free of any and all charges for trans-
portation or protective service. The
seller assumes all risks of loss and
damage in transit not caused by the
buyer For example, a sale of ““U.S. No.
1 potatoes delivered Chicago’” means
that the potatoes, when tendered for
delivery at Chicago, shall meet all the
requirements of the U.S. No. 1 grade as
to quality and condition.

(@) In transit, roller, or rolling car
means that the produce referred to is
in possession of the transportation
company and under movement from
shipping point when the quotation is
made, and that the car is moving over
a route in line of haul between the
point of origin and the market in
which delivery is to be made, and has
been so moving since date of shipment,
without any delay attributable to the
shipper or his agent. Unless otherwise
specifically agreed, if a roller, rolling
car, or a car in transit is sold f.o.b.
shipping point, the buyer shall be
deemed to have assumed only the low-
est all-rail freight charges applicable
for the shipment between the point of
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origin and the contract destination
agreed upon between the parties to-
gether with such other charges which
would have accrued if the car had been
originally shipped direct to the con-
tract destination: Provided, That the
buyer is not liable for payment for pro-
tective services if the seller does not
inform him of the kind and extent of
such services ordered from the carrier.

(r) Tramp car or tramp car sale means
that the produce has left the shipping
point under a bill of lading issued prior
to the day on which the quotation is
made and has moved or is moving over
a route out of line of haul with the
market in which it is to be delivered or
in which it is being offered or quoted,
or has been moving over a route in line
of haul between the point of origin and
the market in which it is to be deliv-
ered or in which it is being offered or
quoted, but has been delayed in transit
by the seller, or has been held by the
transportation company at diversion or
other points en route awaiting instruc-
tions from the shipper and by such
holding or delay has missed scheduled
movement between points of shipment
and the market in which it is to be de-
livered as the result of the transaction
in question. Unless otherwise specifi-
cally agreed, if a “tramp car’ is sold
f.o.b. shipping point or a ‘“‘tramp car
sale’ is made f.o.b. shipping point, the
buyer shall be deemed to assume only
the lowest authorized all-rail freight
charges applicable for the shipment be-
tween the point of origin and the con-
tract destination agreed upon between
the parties, together with such other
charges which would have accrued if
the car had been originally shipped di-
rect to the contract destination: Pro-
vided, That the buyer is not liable for
payment for protective services if the
seller does not inform him of the kind
and extent of such services ordered
from the carrier.

(s) Rolling acceptance means that the
buyer accepts at time of purchase
produce which is in the custody of the
transportation company and under
movement from shipping point, under
the terms and conditions described in
paragraphs (q) and (r) of this section,
except that the buyer assumes full re-
sponsibility for transportation of the
goods from time of purchase, has no re-
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course against the seller because of any
change in condition after time of pur-
chase unless the goods at the time of
sale were not in suitable shipping con-
dition, and has no right of rejection on
arrival. The buyer’s remedy under this
method of purchase is by recovery of
damages from the shipper and not by
rejection of the shipment. By agree-
ment between the parties, however, the
purchase may be made subject to in-
spection at any specified point while
the car is rolling or in transit and the
point at which the buyer will assume
transportation charges may be speci-
fied without affecting the time of ac-
ceptance of the commodity.

(t) Rolling acceptance final means the
same as Rolling acceptance except that
the buyer has no recourse against the
seller because of any change in condi-
tion of the produce in transit. The
buyer has recourse against the seller
for any material breach of the contract
providing the shipment is not rejected.
The buyer’s remedy under this type of
contract is recovery of damages from
the seller and not by rejection.

(u)(@) Track sale or sale on track
means a sale of produce on track after
transit and after inspection or oppor-
tunity for inspection by the buyer, or
his agent, who shall be considered to
have waived any right to reject the
commodity so purchased upon receipt
by him or his duly authorized rep-
resentative from the seller or his duly
authorized representative of the bill of
lading, delivery order, or other docu-
ment enabling him to obtain the goods
from the carrier.

(2) The above definition shall not be
construed as depriving the buyer of a
right to reparation when the unloading
of the car demonstrates that a part of
the lading which was not accessible to
inspection was of a quality or condi-
tion materially inferior to that portion
which was accessible to inspection; but
notice of intention to file a claim for
reparation must be given the seller
within 24 hours after receipt by the
buyer of the delivery order or bill of
lading.

(3) If the seller gives the date of ar-
rival when quoting price, the buyer
shall, in the absence of any written
memorandum of sale to the contrary,
assume all charges that accrue on the
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shipment from the date of its arrival. If
the seller fails to furnish the date of
arrival when quoting price the buyer
may, in the absence of any written
memorandum of sale which includes
the date of arrival or specific written
statement as to who shall assume such
charges as have accrued after arrival,
assume that the shipment arrived at
point of sale on the day and date upon
which the purchase was made, and
shall be liable only for such charges as
would properly attach to a shipment
arriving on the date the purchase was
made.

(v) C.a.f.,, c.a.c.,, and c.i.f. mean cost
and freight, cost and charges, and cost,
insurance, and freight, respectively.
C.a.f. sales shall be deemed to be the
same as f.o.b. sales, except that the
selling price shall include the correct
freight charges to destination. C.a.c.
sales shall be deemed to be the same as
f.o.b. sales, except that the selling
price includes the correct freight and
refrigeration or heater charges to des-
tination. C.i.f. sales shall be deemed to
be the same as f.o.b. sales, except that
the selling price includes insurance and
the correct freight and refrigeration or
heater charges to destination.

(w) Carload, carlot, or car when used
in offers, quotations, or contracts in
which the quantity is not more defi-
nitely specified, and in the absence of
well-established trade custom or stand-
ard as to size of a ‘‘carload,” ‘‘carlot,”
or ‘““car” of the produce in question,
means not less than the minimum
quantity required by the carrier’s tariff
applicable to the movement, and not
more than 10 percent in excess of such
minimum tariff requirements, except
that, where the carrier’s tariffs provide
alternative rates and minimum, the
buyer shall state which tariff minimum
must be observed, and, in event of fail-
ure so to do, the shipper may exercise
his discretion, in no case, however, ex-
ceeding the higher alternative mini-
mum quantity provided by the tariff,
with only such variations therefrom as
are permitted by this paragraph.

(X) Shipping-point inspection means
that the seller is required to obtain
Federal or Federal-State inspection, or
such private inspection as has been
mutually agreed upon, to show the
compliance of the lot sold with the
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quality, condition, and grade specifica-
tions of the contract, and that the sell-
er assumes the risk incident to incor-
rect certification.

(y) Shipping-point inspection final, or
inspection final following the name of
the State or point, as California inspec-
tion final, means that the seller is re-
quired to obtain Federal or Federal-
State inspection, or such private in-
spection as has been mutually agreed
upon, to show the compliance of the lot
sold with the quality, condition, and
grade specifications of the contract,
and that the buyer assumes the risk in-
cident to incorrect certification and is
without recourse against the seller on
account of quality, condition, and
grade.

(z) Subject approval Government inspec-
tion means that the seller is required to
obtain Federal or Federal-State inspec-
tion, or such private inspection as has
been mutually agreed upon, and to cor-
rectly communicate, by wire or other
agreed means, the statements on the
certificate as to quality, condition and
grade, and other essential information,
whereupon the buyer, upon approval
thereof, will be deemed to have accept-
ed the produce without recourse
against the seller on account of qual-
ity, condition, and grade.

(aa) Guaranteed advance used in con-
nection with an advance payment on
consigned produce means that the per-
son making the advance guarantees
that the net proceeds to the consignor
shall at least equal the amount so ad-
vanced, and that the consignor cannot
be held liable for any deficit resulting
from the sale of the produce, if such
deficit is not occasioned by or contrib-
uted to by an act of the consignor.

(bb) Accommodation advance or regular
advance, used in connection with an ad-
vance of money or credit against an-
ticipated net proceeds to be realized
from the sale of consigned produce,
means that the consignor has received
an advance of money or credit and
that, if the consigned produce does not
sell for enough to cover the cost of
transportation and handling, including
customary or agreed commission and
the advance made to him, the con-
signor must return to the person mak-
ing the advance a sum equal to the def-
icit sustained.
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(cc) Price arrival, in the absence of a
contrary specific understanding, means
that the produce is shipped either di-
rect to the customer or to an agent of
the consignor, for the benefit of the
customer, the price to be subject to
agreement between the customer and
the consignor upon the arrival of the
produce at the customer’s destination,
with sufficient time being permitted
for inspection.

(dd) F.o.b. inspection and acceptance
arrival means that the produce quoted
or sold is to be placed by the seller free
on board car or other agency of
through transportation at shipping
point, the cost of transportation to be
borne by the buyer, but the seller to
assume all risks of loss and damage in
transit not caused by the buyer, who
has the right to inspect the goods upon
arrival and to reject them if, upon such
inspection, they are found not to meet
the specifications of the contract of
sale at destination. The buyer may not
reject without reasonable cause. Such
a sale is f.o.b. only as to price and is on
a delivered basis as to grade, quality,
and condition.

(ee) F.o.b. sale at delivered price means
the same as f.o.b., except that trans-
portation charges from shipping point
to destination shall be borne by the
seller; that is, the sale is f.0.b. as to
grade, quality, and condition, and de-
livered as to price.

(ff) Purchase after inspection means a
purchase of produce after inspection or
opportunity for inspection by the
buyer or his agent. Under this term the
buyer has no right of rejection and
waives all warranties as to quality or
condition, except warranties expressly
made by the seller.

(gg) Cash sale means that the buyer is
required to pay the seller within 24
hours after his acceptance of the ship-
ment.

(hh) Joint Account—Split Above means
that the receiving joint partner will
pay promptly the agreed cost of the
shipment to his joint partner. After
disposition of the produce, the parties
will divide equally the profits on the
shipment after deduction of the cost of
the shipment and proper expenses from
the gross proceeds. The receiving joint
partner will pay all expenses and can-
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not recover any loss resulting from the
joint venture.

(ii) Commercial Unit means a single
shipment of one or more perishable ag-
ricultural commodities tendered for de-
livery on a single contract, such com-
mercial unit must be accepted or re-
jected in its entirety. Acceptance of a
commercial unit does not modify the
parties’ existing contractual rights and
responsibilities.

[25 FR 4853, June 2, 1960, as amended at 26 FR
12209, Dec. 21, 1961. Redesignated at 28 FR
7067, July 11, 1963, and amended at 44 FR
50576, Aug. 29, 1979]

GooOD DELIVERY STANDARDS

§46.44 Good delivery.

Unless otherwise agreed to between
the contracting parties, ‘“Good Deliv-
ery’’ in connection with f.0.b. contracts
of purchase and sale means that the
commodity meets the requirements of
the contract at time of loading or sale
and, if the shipment is handled under
normal transportation service and con-
ditions, will meet the following addi-
tional requirements on delivery at the
contract destination:

(a) Lettuce. (1) If the contract speci-
fies a U.S. grade, the lettuce may con-
tain an average of not more than 3 per-
cent condition defects, including not
more than 2 percent decay affecting
any portion of the head exclusive of
wrapper leaves in excess of the destina-
tion tolerances provided for the appli-
cable grade in the U.S. Standards for
Grades of Lettuce. (For example, the
U.S. No. 1 grade provides a 12 percent
tolerance for damage at destination. If
a lot contains 5 percent damage by per-
manent grade factors, 7 percent of the
tolerance can be applied to damage by
condition factors. The additional 3 per-
cent Good Delivery tolerance would
then allow a total of 10 percent damage
by condition factors in this shipment
at destination.)

(2) If the contract does not specify a
U.S. grade or percentage of condition
defects, the lettuce at destination may
contain a maximum of 15 percent, by
count, of the heads in any lot which
are damaged by condition defects, in-
cluding therein not more than 9 per-
cent serious damage of which not more
than 5 percent may be decay affecting
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any portion of the head exclusive of
wrapper leaves. Sales made on a per-
centage of a U.S. grade, without speci-
fying the percentage of condition de-
fects separately from the permanent
defects, fall under this provision, and
the lettuce may not contain more than
a total of 15 percent condition defects
at destination. However, if the condi-
tion defects are specified, provision No.
3 will apply.

(3) If the contract specifies a percent-
age of individual or combined condi-
tion defects, the lettuce at destination
may contain either of the following,
whichever is greater:

(i) One and one-half times the speci-
fied percentage of damage or serious
damage by condition defects: Provided,
That, if serious damage is not speci-
fied, one-half of the allowance at des-
tination may be serious damage, in-
cluding therein not more than one-
quarter of the total allowance may be
decay affecting any portion of the head
exclusive of wrapper leaves. (For exam-
ple, a lot sold as ““16 percent tipburn”
could have a total of 24 percent damage
by tipburn at destination, including
not more than 12 percent serious dam-
age of which not more than 6 percent
may be decay affecting any portion of
the head exclusive of wrapper leaves.)
or

(ii) Up to 15 percent, by count, of the
heads in any lot which are damaged by
condition defects, including therein not
more than 9 percent serious damage of
which not more than 5 percent may be
decay affecting any portion of the head
exclusive of wrapper leaves.

Unless otherwise agreed to by the par-
ties, condition defects will be consid-
ered to be damage as defined in the
U.S. Standards for Lettuce.

(4) If the contract clearly indicates
by descriptive terms that the lettuce is
of inferior quality, larger allowances
for damage by condition defects than
those specified above will be applied.

(5) If the buyer and the seller agree
to percentages for defects at destina-
tion, higher or lower than those speci-
fied above, such percentages will deter-
mine whether good delivery is made.

[26 FR 12209, Dec. 21, 1961. Redesignated at 28
FR 7067, July 11, 1963]

§46.45

MISREPRESENTATION OR MISBRANDING

§46.45 Procedure in
section 2(5) of the Act.

It is a violation of section 2(5) for a
commission merchant, dealer or broker
to misrepresent by word, act, mark,
stencil, label, statement, or deed, the
character, kind, grade, quality, quan-
tity, size, pack, weight, condition, de-
gree of maturity, or State, country, or
region of origin of any perishable agri-
cultural commodity received, shipped,
sold, or offered to be sold in interstate
or foreign commerce.

(a) Violations. Violations are consid-
ered to be serious, very serious, or re-
peated and/or flagrant, depending upon
the circumstances of the misrepresen-
tation.

(1) Serious violations. Include the fol-
lowing:

(i) Any lot of a perishable agricul-
tural commodity shown by official in-
spection to contain scorable defects,
off-size, off-count, exceeding the toler-
ance(s) in an amount up to and includ-
ing double the tolerance provided in
the applicable grades, standards or in-
spection procedures;

(ii) Any lot of perishable agricultural
commodity officially certified as fail-
ing to meet the declared weight;

(iii) Any lot of a perishable agricul-
tural commodity in which the State,
country, or region of origin of the
produce is misrepresentated because
the lot is made up of containers with
various labels or markings that reflect
more than one incorrect State, country
or region of origin. Example: A lot with
containers individually marked to
show the origin as Idaho or Maine or
Colorado when the produce was grown
in Wisconsin; or

(iv) Any other physical act, verbal or
written declaration, or record entry
that misrepresents a lot of a perishable
agricultural commodity to the same
extent as the examples listed.

(2) Very serious violations. Include the
following:

(i) Any lot of a perishable agricul-
tural commodity shown by official in-
spection to contain scorable defects,
off-size, off-count, in excess of double
the tolerance(s) provided in the appli-
cable grades, standards or inspection
procedures;

administering
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(ii) Any lot of a perishable agricul-
tural commodity packed in containers
showing a single point of origin, which
is other than that in which the produce
was grown, such as containers marked
“California” when the produce was
grown in Arizona;

(iii) Any lot of a perishable agricul-
tural commodity officially certified as
having an average net weight more
than four percent below the declared
weight;

(iv) Multiple sales or shipments of a
misrepresented perishable agricultural
commodity within a seven day period
that can be attributed to one cause; or

(v) Any other physical act, verbal or
written declaration, or record entry
that misrepresents a lot of a perishable
agricultural commodity to the same
extent as the examples listed.

(3) Flagrant violations. Include, but
are not necessarily limited to, the fol-
lowing examples:

(i) Shipment or sale of a lot of a per-
ishable agricultural commodity from
shipping point after notification by of-
ficial inspection that the inspected
commodity fails to comply with any
marking on the container without first
correcting the misbranding;

(if) To offer for resale or consign-
ment, a lot of a perishable agricultural
commodity that has been officially in-
spected at destination and found to be
misbranded without advising a prospec-
tive receiver that the lot is misbranded
and that the misbranding must be cor-
rected before resale. When a resale or
consignment is finalized, written notice
must be given that the lot is mis-
branded and must be corrected before
resale; or

(iii) To withhold or fail to disclose
known material facts with respect to a
misrepresentation or misbranding.

(b) Evidence. (1) Evidence concerning
a misrepresentation or misbranding in-
cludes official certificates of an inspec-
tion made by any person authorized by
the Department to inspect fruits and
vegetables or other public certifiers,
and includes investigations and audit
findings and any business records, tes-
timony or other evidence bearing on
the subject.

(2) When a lot of a perishable agricul-
tural commodity has been officially in-
spected, and certification is made that
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the descriptive container markings are
correct, but a subsequent inspection re-
verses the original findings, both in-
spection certificates will be accepted
as evidence to show that the shipper/
seller has not misrepresented the lot.
The receiver of the commodity will be
in violation if the misrepresentation is
not corrected before the commodity is
shipped, sold or offered for resale.

(c) Sanctions—(1) Informal. When li-
ability for a violation of section 2(5) of
the Act is to be settled informally, the
violator may:

(i) Be given written warnings; or

(ii) Be given notice that liability for
a violation may be settled by admit-
ting the violation in writing and pay-
ing a penalty in an amount satisfac-
tory to the Secretary in lieu of formal
disciplinary action. In the event of a
formal proceeding to suspend or revoke
the license of such person because he
has committed other violation(s), the
admitted violation(s) will not be used
to support the formal complaint but
may be admitted to show a course of
conduct prior to the filing of the for-
mal complaint;

(iii) The schedule for informal dis-
position is as follows:

Violation Disposition
*)

*)

)

$250

500

1,000
2,000
2,000

1Warning letter.
2|f serious violation.
3Very serious violation.

Informal disposition of misrepresenta-
tion violations is not limited to seven
occurrences and will be considered for
further violations.

(2) Formal. Formal proceedings to
suspend or revoke a license may be in-
stituted at any time against a person
who has committed repeated and/or fla-
grant violations.

(d) Cumulative record. A cumulative
record of licensee’s misrepresentation
violations will be maintained with the
following limitations:
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(1) Two years after the date it was
committed or after payment of a mone-
tary penalty, the violation will not be
used as a basis for instituting formal
disciplinary action. However, it may be
cited as a part of the pattern of viola-
tions if formal proceedings are insti-
tuted and will be used in determining
the level of monetary penalty for infor-
mal settlements.

(2) The record of violations not in-
volved in formal proceedings will be ex-
punged if there are no violations dur-
ing a twenty-four (24) month period
from the date of the most recent viola-
tion, or after thirty-six (36) months
from the date of said violation, unless
it was made a part of a formal discipli-
nary complaint.

(e) Summary of procedure—(1) Compila-
tion of authority. The rules defining
misrepresentation, including misbrand-
ing, and for determining liability and
disposition of violations are contained
in the Act (7 U.S.C. 499 et seq.), in par-
ticular sections 2(5) and 8 (7 U.S.C.
449b(5) and 499h), §46.45 of the Regula-
tions (7 CFR 46.45), the Rules of Prac-
tice Governing Formal Adjudicatory
Administrative Proceedings Instituted
By the Secretary (7 CFR 1.130 et seq.),
and in the Administrative Procedure
Act (5 U.S.C. 551 et seq.).

(2) Evidence of misrepresentation. Evi-
dence of misrepresentation or mis-
branding violations includes results of
official inspections, audit findings,
business records, or other documenta-
tion or testimony bearing on the sub-
ject. When a lot of fruits and vegeta-
bles has been officially inspected, and
certification made that the descriptive
markings on the container do not mis-
represent the produce, but a subse-
quent inspection reverses the original
finding (such as to grade, size, weight,
etc.), the shipper/seller will not be
charged with violation of the Act. How-
ever, the misrepresentation must be

corrected before the lot is shipped,
sold, or offered for resale.
(3) Warning letters. When informal

settlement of liability is appropriate,
violators are given two written
warnings and an opportunity to take
preventive action before formal action
is considered. Warning letters include
an explanation of the requirements of
the Act and recommendations of ac-
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tions which the violator can take to
avoid future violations.

(4) Informal sanctions. Violations
subsquent to the sending of the warn-
ing letters referred to above, other
than flagrant violations, may be set-
tled informally pursuant to paragraph
(c)(1) of this section. This procedure
permits the violator to resolve the
matter by payment of a monetary pen-
alty pursuant to a schedule set out in
lieu of a formal proceeding.

(5) Formal sanctions. In cases involv-
ing repeated or flagrant violations of
the Act, formal proceedings seeking
the suspension or revocation of the vio-
lator’s license may be instituted pursu-
ant to the Rules of Practice governing
such matters (7 CFR 1.130 et seq.). Ex-
cept in cases of willfulness or where
the public health, interest, or safety
requires otherwise, a violator must be
given written warning and opportunity
to demonstrate or achieve compliance
with the Act before its license can be
suspended or revoked (5 U.S.C. 551 et
seq.). The warning letters referred to
above serve this purpose. If formal pro-
ceedings are instituted, the violator is
afforded an oral hearing, if requested,
before an Administrative Law Judge,
an opportunity to appeal an adverse de-
cision to the Department’s Judicial Of-
ficer, and a further opportunity to ap-
peal an adverse final decision to the
appropriate United States Circuit
Court of Appeals.

(6) Use of record of misrepresentation. A
cumulative record of misrepresenta-
tion is maintained. It is used as a basis
for determining whether a warning let-
ter should be considered, and, if so, the
amount of monetary penalty which is
appropriate, or whether there is cause
for instituting a formal disciplinary
proceeding seeking suspension or rev-
ocation of the violator’s license. But
after payment of a monetary penalty
or after two years from the date of the
last violation, no formal disciplinary
use can be made of the previous record
of violation. The record of misrepresen-
tation shall be erased if there are no
further violations in the twenty-four
(24) month period immediately follow-
ing the most recent violation, or after
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36 months from the date of each indi-
vidual violation unless it is involved in
formal disciplinary proceedings.

[43 FR 4964, Feb. 7, 1978, as amended at 46 FR
22746, Apr. 21, 1981; 47 FR 21234, May 18, 1982]

STATUTORY TRUST

§46.46 Statutory trust.

(@) Scope. The requirements of this
section cover all transactions existing
as of and entered into on or after the
effective date of these regulations
which have been issued pursuant to
Pub. L. 98-273.

(b) Definitions. (1) ‘““Received’” means
the time when the buyer, receiver, or
agent gains ownership, control, or pos-
session of the perishable agricultural
commodities: Provided, That when per-
ishable agricultural commodities have
not been received as described above,
and where there is a rejection without
reasonable cause as provided in
§46.2(bb) and (cc), the goods will be
considered to have been received when
proffered.

(2) ““Dissipation” means any act or
failure to act which could result in the
diversion of trust assets or which could
prejudice or impair the ability of un-
paid suppliers, sellers, or agents to re-
cover money owed in connection with
produce transactions.

(3) “Default” means the failure to
pay promptly money owed in connec-
tion with transactions in perishable ag-
ricultural commodities; i.e., within the
period of time applicable to the type of
transaction as established by the provi-
sions of the regulations (§46.2(aa)), or
as otherwise agreed upon by the par-
ties.

(4) ‘“*Calendar days’” as used in sec-
tion 5(c) 3 of the Act means every day
of the week, including Saturdays, Sun-
days, and holidays, except that if the
thirtieth calendar day falls on a Satur-
day, Sunday, or holiday, the final day
with respect to the time for filing a
written notice of intent to preserve the
benefit of the trust shall be the next
day upon which there is postal delivery
service.

(c) Trust assets. The trust is made up
of perishable agricultural commodities
received in all transactions, all inven-
tories of food or other products derived
from such perishable agricultural com-
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modities, and all receivables or pro-
ceeds from the sale of such commod-
ities and food or products derived
therefrom. Trust assets are to be pre-
served as a nonsegregated ‘‘floating”
trust. Commingling of trust assets is
contemplated.

(d) Trust benefits. (1) When a seller,
supplier or agent who has met the eli-
gibility requirements of paragraphs (f)
(1) and (2) of this section transfers own-
ership, possession, or control of goods
to a commission merchant, dealer, or
broker, it automatically becomes eligi-
ble to participate in the trust. Partici-
pants who preserve their rights to ben-
efits in accordance with paragraph (g)
of this section remain beneficiaries
until they are paid in full.

(2) Commission merchants, dealers,
and brokers acting on behalf of others
have the duty to preserve their prin-
cipals’ rights to trust benefits by filing
timely written notice with their cus-
tomers and with the Secretary in ac-
cordance with paragraph (g) of this sec-
tion. The responsibility for filing the
notice to protect the principals’ rights
is obligatory and cannot be avoided by
the agent or receiver by means of a
contract provision. Persons acting as
agents also have the responsibility to
negotiate contracts which entitle their
principals to the protection of the
trust provisions: Provided, That a prin-
cipal may elect to waive its right to
trust protection. To be effective, the
waiver must be in writing and separate
and distinct from any agency contract,
must be signed by the principal prior
to the time affected trading contracts
are negotiated, must clearly state the
principal’s intent to waive its right to
become a trust beneficiary on a given
transaction, or a series of transactions,
and must include the date the agent’s
authority to act on its behalf expires.
In the event an agent fails to perform
the duty of protecting its principal’s
rights to trust benefits, it may be held
liable to the principal for damages. The
principal must preserve its rights to
trust benefits by filing appropriate no-
tices with the agent and/or the buyer
and the Secretary in accordance with
paragraph (g) of this section.

(e) Trust maintenance. (1) Commission
merchants, dealers and brokers are re-
quired to maintain trust assets in a
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manner that such assets are freely
available to satisfy outstanding obliga-
tions to sellers of perishable agricul-
tural commodities. Any act or omis-
sion which is inconsistent with this re-
sponsibility, including dissipation of
trust assets, is unlawful and in viola-
tion of section 2 of the Act, (7 U.S.C.
499Db).

(2) Agents who sell perishable agri-
cultural commodities on behalf of a
principal are required to preserve the
principal’s rights as a trust beneficiary
as set forth in §46.2(z), (aa) and para-
graphs (d), (f), and (g) of this section.
Any act or omission which is inconsist-
ent with this responsibility, including
failure to give timely notice of intent
to preserve trust benefits, is unlawful
and in violation of section 2 of the Act,
(7 U.S.C. 499Db).

(f) Prompt payment and eligibility for
trust benefits. (1) The times for prompt
accounting and prompt payment are
set out in §46.2(z) and (aa). Parties who
elect to use different times for pay-
ment must reduce their agreement to
writing before entering into the trans-
action and maintain a copy of their
agreement in their records, and the
times of payment must be disclosed on
invoices, accountings, and other docu-
ments relating to the transaction.

(2) The maximum time for payment
for a shipment to which a seller, sup-
plier, or agent can agree and still qual-
ify for coverage under the trust is 30
days after receipt and acceptance of
the commodities as defined in §46.2(dd)
and paragraph (b)(1) of this section.

(3) The trust provisions do not apply
to transactions between a cooperative
association (as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)), and its members.

(4) The amount claimable against the
trust by a beneficiary or grower will be
the net amount due after allowable de-
ductions of contemplated expenses or
advances made in connection with the
transaction by the commission mer-
chant, dealer, or broker.

(g9) Filing notice of intent to preserve
trust benefits. (1) Notice of intent to
preserve benefits under the trust must
be in writing, given to the debtor, and
filed with the Secretary within 30 cal-
endar days:

§46.47

(i) After expiration of the time pre-
scribed by which payment must be
made pursuant to regulation,

(ii) After expiration of such other
time by which payment must be made
as the parties have expressly agreed to
in writing before entering into the
transaction, but not longer than the
time prescribed in paragraph (f)(2) of
this section, or

(iii) After the time the supplier, sell-
er or agent has received notice that a
payment instrument promptly pre-
sented for payment has been dishon-
ored.

Failures to pay within the time periods
set forth in paragraphs (g)(1)(i) and (ii)
of this section constitute defaults.

(2) Timely filing of a notice of intent
to preserve trust benefits by a trust
beneficiary will be considered to have
been made if written notice is given to
the debtor and filed with the Secretary
by delivery at the headquarters office
or a regional office of the P.A.C.A.
Branch of the Fruit and Vegetable Di-
vision, Agricultural Marketing Serv-
ice, within 30 calendar days after de-
fault as described above in paragraph
(b)(3) of this section.

(3) An appropriate notice of intent to
preserve trust benefits must be in writ-
ing, must include the statement that it
is a notice of intent to preserve trust
benefits, and must include information
which establishes for each shipment:

(i) The name and addresses of the
trust beneficiary, seller-supplier, com-
mission merchant, or agent and the
debtor, as applicable,

(ii) The date of the transaction, com-
modity, contract terms, invoice, price,
and the date payment was due,

(iii) The date of receipt of notice that
a payment instrument has been dishon-
ored (if appropriate),

(iv) The amount past due and unpaid.

(Sec. 1, 46 Stat. 531, as amended; 7 U.S.C. 499a
et seq.)
[49 FR 45740, Nov. 20, 1984]

OMB CoNTROL No.

8§46.47 OMB control numbers assigned
pursuant to the Paperwork Reduc-
tion Act.

The information collection require-
ments contained in this part have been
approved by the Office of Management
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and Budget (OMB) under the provisions
of 44 U.S.C. Chapter 35 and have been
assigned OMB Control No. 0581-0031.

[49 FR 23826, June 8, 1984]

8§46.48 Procedure for investigating
complaints involving commodities
of a unique nature or coming from
a distinct geographic area.

(a) Scope: This section provides for
the payment of fees and the investiga-
tion of allegations of misrepresenta-
tion or misbranding in which the com-
modity which is misbranded or mis-
represented is purported to be a com-
modity of a unique name or geographi-
cal designation which is defined as:

(1) A perishable agricultural com-
modity as that term is defined under
the Perishable Agricultural Commod-
ities Act, 1930;

(2) Subject to a federal marketing
order under the Agricultural Market-
ing Agreement Act of 1937, as amended
(7 U.S.C. 601 et seq.);

(3) Traditionally identified as being
produced in a distinct geographic area,
State, or region; and

(4) Of a unique identity, based on
such distinct geographic area, which
has been promoted with funds collected
through producer contributions pursu-
ant to such marketing order.

(b) Filing complaints: (1) Any person
desiring to complain of a possible vio-
lation by any commission merchant,
dealer, or broker as a result of mis-
representation or misbranding of any
commodity subject to these regula-
tions may file a complaint with the
Secretary of Agriculture and request
an investigation of the complaint by
the Secretary.

(2) Complaints shall be made in writ-
ing setting forth all the essential de-
tails, including but not limited to:

(i) The name and address of each
complaining person;

(if) The name and address of each
person against whom the complaint is
made;

(iii) The commodity, approximate
quantity of the commodity, and cir-
cumstances of alleged misrepresenta-
tion or misbranding;

(iv) The current location of the com-
modity;

(v) If shipped, the shipping and des-
tination points of the commodity;
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(vi) A statement of all other known
material facts with respect to the com-
plaint; and

(vii) Copies of any documents or evi-
dence of any kind in the possession of
the complainant regarding the alleged
violation.

(3) The complaint shall be accom-
panied by a non-refundable $250.00 fil-
ing fee made payable to the Agricul-
tural Marketing Service (see paragraph
(e) of this section Collection of fees).

(4) The complaint, all supporting evi-
dence, and fee should be mailed to:
PACA Branch, room 2095 So., Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Washington, DC 20090-6456.

(c) Handling complaints. (1) Upon re-
ceiving a written complaint, support-
ing evidence, and the $250.00 prelimi-
nary investigation fee from a com-
plaining person, the Director, Fruit
and Vegetable Division, Agricultural
Marketing Service, United States De-
partment of Agriculture shall order a
preliminary investigation to determine
if the complaint can be substantiated.
If the initial investigation discloses no
violation of the Act, no further action
shall be taken and the complaining
person shall be informed of the finding.
The $250.00 filing fee shall be consid-
ered full payment for the preliminary
investigation.

(2) If the Director finds reasonable
cause for further investigation, the
complaining person shall be duly noti-
fied of the findings. Prior to any fur-
ther investigation, the Director shall
advise the complaining person of the
estimated fees and charges which the
complaining person must pay. In cal-
culating the estimated fees, the Direc-
tor shall use the hourly salary rate of
a GS-5, Step 4, for clerical time and
GS-13, Step 1, for professional time,
plus benefits and other related ex-
penses including travel associated with
the investigation.

(3) At the conclusion of the investiga-
tion, the Department will inform the
complaining person of the results, pro-
vided, however, that any findings, the
release of which may jeopardize an on-
going formal disciplinary proceeding
initiated under the PACA, may be
withheld pending completion of the
disciplinary case.
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(d) Investigative authority. Investiga-
tion of a complaint of this Section
shall be deemed to be an investigation
under Section 6(b) of the Perishable
Agricultural Commodities Act (7 U.S.C.
499f(b)).

(e) Collection of fees. (1) Any person
bringing a complaint, alleging a viola-
tion of section 1309 of the Food, Agri-
culture, Conservation, and Trade Act
of 1990 shall reimburse the Secretary of
Agriculture for any and all costs asso-
ciated with the enforcement of that
section.

(2) A non-refundable $250.00 fee for
the preliminary investigation shall ac-
company the written complaint.

(3) An estimate of fees and charges to
conduct the further investigation cal-
culated in accordance with paragraph
(c)(2) of this section will be provided
the complaining person.

(i) Payment of the fees and charges
shall be collected in advance by the
Secretary prior to continuation of in-
vestigation of a complaint.

(ii) Payment of fees and charges may
be made by cash, check, or money
order payable to the Agricultural Mar-
keting Service.

(iii) In the event that the estimated
fees and charges prove to be inad-
equate, the complaining person will be
informed of the deficiency. Any com-
plaining person that does not reim-
burse the Secretary full payment for
fees and charges associated with a com-
pleted investigation shall be liable to
be proceeded against in any court of
competent jurisdiction in a suit by the
United States to collect any monetary
or other damages connected with the
investigation.

(iv) The complaining person will be
reimbursed by the Secretary for any
overpayment of fees and charges, ex-
cept for the $250.00 preliminary inves-
tigation fee which is nonrefundable.

[56 FR 51826, Oct. 16, 1991]
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GENERAL PROVISIONS

8§47.1 Meaning of words.

Words in the regulations in this part
in the singular form shall be deemed to
import the plural, and vice versa, as
the case may demand.

8§47.2 Definitions.

As used in the regulations in this
part, the terms as defined in section 1
of the Act shall apply with equal force
and effect. Unless otherwise defined,
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the following terms whether used in
the regulations in this part, in the Act,
or in the trade shall be construed as
follows:

(a) Act means the Perishable Agricul-
tural Commodities Act, 1930, approved
June 10, 1930, as amended (46 Stat. 531,
7 U.S.C., 499a et seq., and 499b), and leg-
islation supplementary thereto and
amendatory thereof.

(b) Department means the United
States Department of Agriculture.

(c) Secretary means the Secretary of
Agriculture of the United States, or
any officer or employee of the Depart-
ment to whom authority has here-
tofore been delegated, or to whom au-
thority may hereafter be delegated, to
act in his or her stead.

(d) Service means the Agricultural
Marketing Service, United States De-
partment of Agriculture.

(e) Deputy Administrator means the
Deputy Administrator for Marketing
Services of the Service, or any officer
or employee of the Service to whom au-
thority has heretofore lawfully been
delegated, or to whom authority may
hereafter lawfully be delegated, to act
in his or her stead.

(f) General Counsel means the General
Counsel of the Department or any em-
ployee of the Office of the General
Counsel to whom the authority to act
in his or her stead has heretofore been
or may hereafter be delegated.

(g) Division means the Fruit and Veg-
etable Division of the Service.

(h) Director means the Director of the
Division or any officer or employee of
the Division to whom authority has
heretofore lawfully been delegated, or
to whom authority may hereafter law-
fully be delegated by the Director, to
act in his or her stead.

()(1) Examiner. In connection with
reparation proceedings, the term ‘“‘ex-
aminer” is synonymous with “‘presid-
ing officer” and means any attorney
employed in the Office of the General
Counsel of the Department.

(2) Administrative Law Judge. In con-
nection with disciplinary proceedings,
the terms ‘“*‘Administrative Law Judge”’
or ““Judge” means any Administrative
Law Judge appointed pursuant to 5
U.S.C. 3105, assigned to conduct the
proceeding.
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(J)(1) Examiner’s report. In connection
with reparation proceedings, ‘‘examin-
er’'s report” means the examiner’s re-
port to the Secretary, and includes the
examiner’s proposed (i) findings of fact
and conclusions with respect to all ma-
terial issues of fact, law or discretion,
as well as the reasons or basis there-
fore, (ii) order and (iii) rulings on find-
ings, conclusions and orders submitted
by the parties.

(2) Initial decision. In connection with
disciplinary proceedings, “‘initial deci-
sion’ or ‘‘decision’” means the initial
decision of an Administrative Law
Judge, and includes the Administrative
Law Judge’s (i) findings of fact and
conclusions with respect to all mate-
rial issues of fact, law or discretion, as
well as the reasons or basis therefor,
(ii) order and (iii) rulings on findings,
conclusions and order submitted by the
parties.

(k) Hearing means that part of the
proceeding which involves the submis-
sion of evidence and may or may not
include an oral hearing.

(I) Hearing Clerk means the Hearing
Clerk, United States Department of
Agriculture, Washington, D.C. 20250.

(m) Disciplinary proceeding means any
proceeding (other than a reparation
proceeding) arising under the Act, in
which proceeding it is required by law
that the order or other determination
duly issued shall be made only after an
opportunity for a hearing, and, if a
hearing be held, only upon the basis of
a record made in the course of such
hearing.

(n) Reparation proceeding means a
proceeding in which money damages
are claimed and in which the Depart-
ment is not a party.

(o) Party includes the Department in
those instances in which a proceeding
is instituted upon moving papers filed
by an officer or employee of the De-
partment in an official capacity.

(p) Complainant means the party upon
whose moving paper the proceeding is
instituted.

(q) Respondent means the party pro-
ceeded against, whether the proceeding
is instituted by the Department or by a
private person.

(r) Moving paper means any formal
complaint, petition, or order to show
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cause, by virtue of which a proceeding
under the Act is instituted.

(s) Mail means to deposit an item in
the United States Mail with postage af-
fixed and addressed as necessary to
cause it to be delivered to the address
shown by ordinary mail, or by certified
or registered mail if specified.

(t) Re-mail means to mail by ordinary
mail to an address an item that has
been returned after being sent to the
same address by certified or registered
mail.

[10 FR 2209, Feb. 27, 1945; 10 FR 8685, July 13,
1945, as amended at 11 FR 224, Jan. 4, 1946; 12
FR 5483, Aug. 13, 1947; 19 FR 57, Jan. 6, 1954;
38 FR 30445, Nov. 5, 1973; 56 FR 174, Jan. 3,
1991; 60 FR 8459, Feb. 14, 1995]

§47.3 Institution of proceedings.

(a) Informal complaints. (1) Any inter-
ested person (including any officer or
agency of any State or Territory hav-
ing jurisdiction over commission mer-
chants, dealers, or brokers in such
State or Territory, and any employee
of the Department) desiring to com-
plain of any violation of any provision
of the Act by any commission mer-
chant, dealer, or broker may file with
the Director an informal complaint. In-
formal complaints may be made the
basis of either a disciplinary com-
plaint, or a claim for damages, or both.
If the informal complaint is to be made
the basis of a claim for damages, it
must be received by the Director with-
in 9 months after the cause of action
accrues; if the informal complaint is
not to be made the basis of a claim for
damages, it may be filed at any time
within 2 years after the violation of the
act occurred: Provided, That the 2-year
limitation herein prescribed shall not
apply to complaints charging flagrant
or repeated violations of the act.

(2) Informal complaints may be made
by telegram, by letter, or by a prelimi-
nary statement of facts, setting forth
the essential details of the transaction
complained of. So far as practicable,
every such informal complaint shall
state such of the following items as
may be applicable:

(i) The name and address of each per-
son and of the agent, if any, represent-
ing him in the transaction involved;

(if) Quantity and quality or grade of
each kind of produce shipped;
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(iii) Date of shipment;

(iv) Car initial and number, if carlot;

(v) Shipping and destination points;

(vi) If a sale, the date, sale price, and
amount actually received;

(vii) If a consignment, the date, re-
ported proceeds, gross net;

(viii) Amount of damages claimed, if
any; and

(ix) Statement of other material
facts including terms of contract.

(3) The informal complaint should, so
far as practicable, be accompanied by
true copies of all available papers re-
lating to the transaction complained
about, including shipping documents,
letters, telegrams, invoices, manifests,
inspection certificates, accounts sales,
and any special contracts or agree-
ments.

(b) Investigations and disposition of in-
formal complaints. (1) Upon receipt of all
the information and supporting evi-
dence submitted by the person filing
the informal complaint, the Director
shall cause such investigation to be
made as, in the Director’s opinion, is
justified by the facts. If such investiga-
tion discloses that no violation of the
Act has occurred, no further action
shall be taken and the person filing the
informal complaint shall be so in-
formed.

(2) If the statements in the informal
complaint and the investigation there-
under seem to warrant such action,
and, in any case except one of
wilfullness or one in which public
health, interest or safety otherwise re-
quires, which may result in the suspen-
sion or revocation of a license, the Di-
rector, in an effort to effect an amica-
ble or informal adjustment of the mat-
ter, shall give written notice to the
person complained against of the facts
or conduct concerning which complaint
is made, and shall afford such person
an opportunity, within a reasonable
time fixed by the Director, to dem-
onstrate or achieve compliance with
the applicable requirements of the Act
and regulations promulgated there-
under.

(c) Status of person filing informal com-
plaint. The person filing an informal
reparation complaint shall not be a
party to any disciplinary proceeding
which may be instituted as a result of
the informal reparation complaint. The
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person filing an informal reparation
complaint shall have no legal status in
the reparation proceeding, except as he
or she may be subpoenaed as a witness
or deposed without expense to him or
her.

[10 FR 2211, Feb. 27, 1945, as amended at 12
FR 1025, Feb. 13, 1947; 56 FR 174, Jan. 3, 1991;
60 FR 8459, Feb. 14, 1995]

847.4 Filing; service; extensions of
time; and computation of time.

(a) Who shall make service. Copies of
all documents or papers required or au-
thorized by the rules in this part to be
filed with the Division shall be served
on the parties by the Division, and cop-
ies of all documents or papers required
or authorized by the rules in this part
to be filed with the Hearing Clerk shall
be served on the parties by the Hearing
Clerk, unless any such document or
paper is served by some other employee
of the Department, or by a U.S. Mar-
shal or deputy marshal, or as otherwise
provided herein, or as otherwise di-
rected by the presiding officer or Judi-
cial Officer.

(b) Service on Party. (1) Any com-
plaint or other document initially
served on a person to make that person
a party respondent in a proceeding, a
determination that a person was re-
sponsibly connected with a licensee, a
final order, or other document specifi-
cally ordered by the presiding officer
or Judicial Officer to be served by cer-
tified or registered mail, shall be
deemed to be received by any party to
a proceeding on the date of delivery by
certified or registered mail to the last
known principal place of business of
such party, last known principal place
of business of the attorney or rep-
resentative of record of such party, or
last known residence of such party if
an individual: Provided, That, if any
such document or paper is sent by cer-
tified or registered mail but is returned
marked by the postal service as un-
claimed or refused, it shall be deemed
to be received by such party on the
date of re-mailing by ordinary mail to
the same address.

(2) Any document or paper, other
than one specified in paragraph (b)(1)
of this section or written questions for
a deposition as provided in §47.16(d)(2),
shall be deemed to be received by any
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party to a proceeding on the date of
mailing by ordinary mail to the last
known principal place of business of
such party, last known principal place
of business of the attorney or rep-
resentative of record of such party, or
last known residence of such party if
an individual.

(3) Any document or paper served
other than by mail on any party to a
proceeding shall be deemed to be re-
ceived by such party on the date of:

(i) Delivery to any responsible indi-
vidual at, or leaving in a conspicuous
place at, the last known principal place
of business of such party, last known
principal place of business of the attor-
ney or representative of record of such
party, or last known residence of such
party if an individual, or

(ii) Delivery to such party if an indi-
vidual, to an officer or director of such
party if a corporation, or to a member
of such party if a partnership, at any
location.

(c) Service on another. Any subpoena
or other document or paper served on
any person other than a party to a pro-
ceeding shall be deemed to be received
by such person on the date of:

(1) Delivery by certified mail or reg-
istered mail to the last known prin-
cipal place of business of such person,
last known principal place of business
of the attorney or representative of
record of such person, or last known
residence of such person if an individ-
ual;

(2) Delivery other than by mail to
any responsible individual at, or leav-
ing in a conspicuous place at, any such
location; or

(3) Delivery to such party if an indi-
vidual, to an officer or director of such
party if a corporation, or to a member
of such party if a partnership, at any
location.

(d) Proof of service. Any of the follow-
ing, in the possession of the Depart-
ment, showing such service, shall be
deemed to be accurate:

(1) A certified or registered mail re-
ceipt returned by the postal service
with a signature;

(2) An official record of the postal
service;

(3) An entry on a docket record or a
copy placed in a docket filed by the
Hearing Clerk of the Department or by
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an employee of the Hearing Clerk in
the ordinary course of business;

(4) A certificate of service, which
need not be separate from and may be
incorporated in the document or paper
of which it certifies service, showing
the method, place and date of service
in writing and signed by an individual
with personal knowledge thereof, Pro-
vided, That such certificate must be
verified by oath or declaration under
penalty of perjury if the individual cer-
tifying service is not a party to the
proceeding in which such document or
paper is served, an attorney or rep-
resentative of record for such a party,
or an official or employee of the United
States or of a State or political sub-
division thereof.

[56 FR 174, Jan. 3, 1991; 56 FR 5151, Feb. 8,
1991, as amended at 60 FR 8459, Feb. 14, 1995]

8§47.5 Scope and applicability of rules
of practice.

Sections 47.6 through 47.25 shall be
applicable to the procedure governing
the filing and disposition of formal
complaints in reparation proceedings.
Sections 47.47 through 47.68 shall be ap-
plicable to the proceedings for deter-
mining whether a person is responsibly
connected with a licensee under the
Perishable Agricultural Commodities
Act. Sections 47.1 through 47.5 and
§47.46 shall be applicable to all pro-
ceedings under §§47.6 through 47.25.
Sections 47.1 and 47.2, except for §47.2
(i) through (r), shall be applicable to
all proceedings under 8§847.47 through
47.68. In addition, except to the extent
that they are inconsistent with §§1.130
through 1.151 of this chapter, §§47.1
through 47.5 and 47.46 are also applica-
ble to procedures governing the filing
and disposition of formal complaints
and other moving papers relating to
administrative proceedings to enforce
the Act pursuant to 8§§1.130 through
1.151 of this chapter.

[43 FR 30787, July 18, 1978, as amended at 60
FR 8459, Feb. 14, 1995]

RULES APPLICABLE TO REPARATION
PROCEEDINGS

§47.6 Formal complaints.

(a) Filing; contents; number of copies. If
the procedure provided in §47.3(b) fails
to effect an amicable or informal ad-

§47.6

justment and indicates the probability
of a violation of the Act, the person fil-
ing the informal complaint may, if fur-
ther proceedings are desired, file with
the Division a formal complaint set-
ting forth the information and accom-
panied by the papers indicated in
§47.3(a) (2) and (3) including a state-
ment of the amount of damages
claimed, with the basis therefor, and
the method of determination. The
original and three copies shall be fur-
nished for filing, and service on the re-
spondent. If there is more than one re-
spondent, a further copy shall be fur-
nished for each additional respondent.

(b) Bond Required if Complainant is
Nonresident. If formal complaint for
reparation is filed by a nonresident of
the United States, complainant shall
first file a bond in double the amount
of the claim either with a surety com-
pany approved by the Treasury Depart-
ment of the United States as surety or
with two personal sureties, each of
whom shall be a citizen of the United
States and shall qualify as financially
responsible for the entire amount of
the bond. The bond shall run to the re-
spondent and be conditioned upon the
payment of costs, including reasonable
attorney’s fees, for the respondent if
the respondent shall prevail, and of any
reparation award that may be issued
by the Secretary against the complain-
ant on any counterclaim asserted by
respondent: Provided, That the furnish-
ing of a bond may be waived at the dis-
cretion of the Secretary if the com-
plainant is a resident of a country
which permits the filing of a complaint
in an administrative forum or its
equivalent which is substantially simi-
lar to that provided under the Perish-
able Agricultural Commodities Act by
a resident of the United States against
a citizen of that country without the
furnishing of a bond. Nothing in this
section shall limit the discretion of the
Secretary to deny such a waiver in
order to effectuate the purposes of the
Act or to protect the interests of the
businesses concerned.

(c) Service upon respondent; proof of
service. If, upon receipt by the Division
of the formal complaint, the complaint
is found to be in proper form, a copy
thereof shall be served by the Division
upon the respondent in accordance
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with §47.4. If the complaint is not in
the proper form, the Division shall re-
turn it and inform the complainant of
the deficiencies therein.

(d) Amendments. At any time prior to
the close of the hearing, the complaint
may be amended; but, in case of an
amendment adding new provisions, the
hearing shall, if the respondent so re-
quests, be adjourned for a reasonable
time to be determined by the examiner:
Provided, That, if the amendment in-
troduces a new or different cause of ac-
tion, it must be filed within 9 months
after the cause of action accrued.
Amendments subsequent to the first
amendment or subsequent to the filing
of an answer by the respondent may be
made only with leave of the examiner
or with the written consent of the ad-
verse party.

[10 FR 2209, Feb. 27, 1945, as amended at 56
FR 176, Jan. 3, 1991]

8§47.7 Report of investigation.

Where the facts and circumstances
are deemed by the Director to warrant
such action, the Division shall serve
upon each of the parties a copy of the
report made by the Division in connec-
tion with its investigation of the infor-
mal or formal complaint. Whenever the
Secretary, or the Director, or the ex-
aminer deems it necessary, a supple-
mental investigation shall be made by
the Division and a copy of the report
thereon shall be served upon the par-
ties. If an answer is filed by respond-
ent, a copy of any report or reports of
investigation served upon the parties
shall be filed with the hearing clerk
and shall be considered as part of the
evidence in the proceeding: Provided,
That either party shall be permitted to
submit evidence in rebuttal in the
same manner as is provided in the reg-
ulations in this part for the submission
of other evidence in the proceeding.

[24 FR 10055, Dec. 12, 1959]

§47.8 The answer.

(a) Filing and service. Within 20 days
after service of the formal complaint,
unless extension of time has been re-
quested and granted, the respondent
may file with the Division, an answer,
in triplicate, signed by the respondent
or his attorney. A copy of the answer

7 CFR Ch. (1-1-97 Edition)

shall be served upon the complainant
by the Division as provided in §47.4.

(b) Contents. Such answer shall con-
tain (1) a precise statement of the facts
which constitute the grounds of de-
fense, including any set-off or counter-
claim, and shall specifically admit,
deny, or explain each of the allegations
of the complaint, unless respondent is
without knowledge, in which case the
answer shall so state; or (2) a state-
ment that the respondent admits all of
the allegations of the complaint; or (3)
a statement containing an admission of
liability in an amount less than that
alleged in the complaint (in which
event, an order may be made, pursuant
to section 7(a) of the Act, directing
payment of the undisputed amount),
and a denial, as in paragraph (b)(1) of
this section, of liability for the remain-
ing amount. The answer may contain a
waiver of hearing.

(c) Failure to file answer; effect of.
Failure to file an answer within the
time prescribed shall constitute a
waiver of hearing and an admission of
the facts alleged in the complaint. If
the facts deemed admitted are consid-
ered insufficient to support the amount
of reparation sought, the proceeding
shall continue on the question of dam-
ages only.

(d) Procedure upon admission of facts.
Upon the admission, in the answer or
by failure to file an answer, of all the
material allegations of fact contained
in the complaint, an order may be is-
sued without further procedure, official
notice being taken of the license status
of the respondent and the date of filing
of the informal complaint, as disclosed
by the records of the Department.

[10 FR 2212, Feb. 27, 1945, as amended at 24
FR 10055, Dec. 12, 1959]

8§47.9 The reply.

(a) Filing and service. If the answer as-
serts a counterclaim or a set-off, the
complaining party, within 20 days after
service of the answer, may file a reply
with the Division. A copy of the reply
shall be served upon the respondent by
the Division as provided in §47.4.

(b) Contents. The reply shall be con-
fined strictly to the matters alleged in
the counterclaim or set-off in the an-
swer. It shall contain a precise state-
ment of the facts which constitute the
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grounds of defense to the counterclaim
or set-off, unless the complainant is
without knowledge, in which case the
reply shall so state.

(c) Failure to file reply. Failure to file
a reply shall not be deemed a waiver of
hearing or an admission of the allega-
tions contained in the answer. If no
reply is filed, the allegations of the an-
swer shall be regarded as denied.

[10 FR 2209, Feb. 27, 1945, as amended at 56
FR 174, Jan. 3, 1991]

§47.10 Docketing of proceeding.

Immediately following the expiration
of the period of time heretofore pre-
scribed for the filing of the answer or
reply, the Division shall transmit all of
the papers which have been filed in the
proceeding to the hearing clerk, who
shall assign a docket number to the
proceeding. Thereafter the proceeding
may be identified by such number.

8§47.11 Examiners.

(a) Disqualification. No person who (1)
has any pecuniary interest in any mat-
ter of business involved in the proceed-
ing, or (2) is related within the third
degree by blood or marriage to any of
the persons involved in the proceeding
shall serve as examiner in such pro-
ceeding.

(b) Request for disqualification of exam-
iner. Any party may file with the hear-
ing clerk a timely request, in affidavit
form, for the disqualification of the ex-
aminer, which request shall set forth
with particularity the grounds of al-
leged disqualification. After such in-
vestigation or hearing as the Secretary
may deem necessary, the Secretary
shall either deny or grant the request.
If the request is granted, another ex-
aminer shall be assigned to the pro-
ceeding. If the request is denied, the re-
quest, any record made thereon, and
the finding and order of the Secretary
thereon shall be made a part of the
record.

(c) Powers. Subject to review by the
Secretary, as provided in this part, the
examiner, in any proceeding assigned
to him or her, shall have power to:

(1) Rule upon motions and requests;

(2) Set the time, place, and manner of
the hearing, adjourn the hearing, and
change the time, place, and manner of
the hearing;

§47.11

(3) Administer oaths and affirmations
and take affidavits;

(4) Issue subpoenas requiring the at-
tendance and testimony of witnesses
and the production of books, contracts,
papers, and other documentary evi-
dence;

(5) Summon and examine witnesses
and receive evidence;

(6) Take, or order (over the facsimile
signature of the Secretary) the taking
of, depositions;

(7) Admit or exclude evidence;

(8) Hear oral argument on facts or
law;

(9) Require each party to provide all
other parties and the examiner with a
copy of any exhibit that the party in-
tends to introduce into evidence prior
to any hearing to be conducted by tele-
phone or audio-visual telecommuni-
cation;

(10) Require each party to provide all
other parties with a copy of any docu-
ment that the party intends to use to
examine a deponent prior to any depo-
sition to be conducted by telephone or
audio-visual telecommunication;

(11) Require that any hearing to be
conducted by telephone or audio-visual
telecommunication be conducted at lo-
cations at which the parties and the
examiner are able to transmit and re-
ceive documents during the hearing;

(12) Require that any deposition to be
conducted by telephone or audio-visual
telecommunication be conducted at lo-
cations at which the parties are able to
transmit and receive documents during
the deposition;

(13) Do all acts and take all measures
necessary for the maintenance of order
at the hearing and for the efficient con-
duct of the proceeding.

(d) Who may act in absence of exam-
iner. In case of the absence, illness, res-
ignation, or death of the examiner who
has been assigned to a proceeding, or,
in case the General Counsel determines
that, for other good cause, such exam-
iner should not act, the powers and du-
ties to be performed by the examiner
under these rules of practice in connec-
tion with such proceeding may, subject
to the provisions of paragraph (a) of
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this section, be assigned to another ex-
aminer.

[10 FR 2212, Feb. 27, 1945; 11 FR 224, Jan. 4,
1946, as amended at 24 FR 10055, Dec. 12, 1959;
38 FR 30445, Nov. 5, 1973; 60 FR 8459, Feb. 14,
1995]

§47.12

At any time after the institution of a
proceeding and before it has been sub-
mitted to the Secretary for final con-
sideration, the Secretary or the exam-
iner may, upon petition in writing and
for good cause shown, permit any per-
son to intervene therein. The petition
shall state with preciseness and par-
ticularity:

(a) The petitioner’s relationship to
the matters involved in the proceeding;
(b) the nature of the material the peti-
tioner intends to present in evidence;
(c) the nature of the argument the peti-
tioner intends to make; and (d) any
other reason that the petitioner should
be allowed to intervene.

Intervention.

[10 FR 2209, Feb. 27, 1945, as amended at 60
FR 8459, Feb. 14, 1995]

§47.13 Motions and requests.

(a) General. (1) All motions and re-
quests made after the formal filing of
the proceeding with the hearing clerk
shall be filed with the hearing clerk,
except that those made during an oral
hearing may be stated orally and made
a part of the transcript or recording.

(2) The examiner may rule upon all
motions and requests filed or made
prior to the transmittal of the record
to the Secretary as hereinafter pro-
vided. The Secretary shall rule upon all
motions and requests filed after that
time.

(b) Certification to the Secretary. The
submission or certification of any mo-
tion, request, objection, or other ques-
tion to the Secretary prior to trans-
mittal of the record to the Secretary as
provided in this part shall be made by
and in the discretion of the examiner.
The examiner may either rule upon or
certify the motion, request, objection,
or other question to the Secretary, but
not both.

[10 FR 2209, Feb. 27, 1945; 11 FR 224, Jan. 4,
1946, as amended at 38 FR 30445, Nov. 5, 1973;
60 FR 8459, Feb. 14, 1995]
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8§47.14 Prehearing conferences.

(a) In any proceeding in which it ap-
pears that a conference will expedite
the proceeding, the examiner, at any
time prior to or during the course of
the oral hearing, may request the par-
ties or their counsel to appear at a con-
ference before the examiner to con-
sider:

(1) The simplification of the issues;

(2) The necessity or the desirability
of amendments to the pleadings;

(3) The possibility of obtaining stipu-
lations of fact and of documents which
will avoid unnecessary proof;

(4) The limitation of the number of
expert or other witnesses; or

(5) Such other matters as may expe-
dite and aid in the disposition of the
proceeding.

(b) No transcript or recording of the
conference shall be made. If the con-
ference is conducted by correspond-
ence, the examiner shall forward copies
of letters and documents to the parties
as circumstances require. The cor-
respondence in connection with a con-
ference shall not be part of the record.
The examiner shall prepare and file for
the record a written summary of the
action agreed upon or taken at the con-
ference, which shall incorporate any
written stipulations or agreements
made by the parties at the conference
or as a result of the conference.

(c) Manner of the Conference. (1) The
conference shall be conducted by tele-
phone or correspondence unless the ex-
aminer determines that conducting the
conference by audio-visual tele-
communication:

(i) Is necessary to prevent prejudice
to a party;

(i) Is necessary because of a disabil-
ity of any individual expected to par-
ticipate in the conference; or

(iii) Would cost less than conducting
the conference by telephone or cor-
respondence. If the examiner deter-
mines that a conference conducted by
audio-visual telecommunication would
measurably increase the United States
Department of Agriculture’s cost of
conducting the conference, the con-
ference shall be conducted by personal
attendance of any individual who is ex-
pected to participate in the conference,
by telephone, or by correspondence.
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(2) If the conference is not conducted
by telephone or correspondence, the
conference shall be conducted by
audio-visual telecommunication unless
the examiner determines that conduct-
ing the conference by personal attend-
ance of any individual who is expected
to participate in the conference:

(i) Is necessary to prevent prejudice
to a party;

(ii) Is necessary because of a disabil-
ity of any individual expected to par-
ticipate in the conference; or

(iii) Would cost less than conducting
the conference by audio-visual tele-
communication.

[60 FR 8460, Feb. 14, 1995]

8§47.15 Oral hearing before the exam-
iner.

(@) When permissible. (1) Where the
amount of the damages claimed, either
in the complaint or in the counter-
claim, does not exceed $15,000 an oral
hearing shall not be held, unless
deemed necessary or desirable by the
Division or unless granted by the ex-
aminer upon application of complain-
ant or respondent setting forth the pe-
culiar circumstances making an oral
hearing necessary for a proper presen-
tation of the case. In lieu of an oral
hearing in any proceeding where the
amount of damages claimed does not
exceed $15,000 the proceeding shall be
decided upon a record formed under the
shortened procedure provided in §47.20.

(2) Where the amount of damages
claimed, either in the complaint or in
the counterclaim, is in excess of
$15,000, the procedure provided in this
section (except as provided in
§47.20(b)(2)) shall be applicable.

(b) Request for hearing. Any party
may request an oral hearing on the
facts by including such request in the
complaint, answer, or reply, or by a
separate request filed with the Divi-
sion. Failure to request an oral hearing
within the time allowed for filing of
the reply, or (if no reply is allowed)
within 10 days after the expiration of
the time allowed for filing an answer,
shall constitute a waiver of such hear-
ing, and any party so failing to request
an oral hearing will be deemed to have
agreed that the proceeding may be de-
cided upon a record formed under the
shortened procedure provided in §47.20.

§47.15

(c) Time, place, and manner. (1) If and
when the proceeding has reached the
stage of oral hearing, the examiner,
giving careful consideration to the con-
venience of the parties, shall set a time
for hearing and shall file with the hear-
ing clerk a notice stating the time and
place of hearing. Unless the parties
otherwise agree, the place of the hear-
ing shall be the place in which the re-
spondent is engaged in business. This
notice shall state whether the hearing
will be conducted by telephone, audio-
visual telecommunication, or personal
attendance of any individual expected
to participate in the hearing and the
examiner’s determination regarding
the manner of the hearing shall be
made in accordance with paragraphs
(©)(3) and (c)(4) of this section. If any
change in the time, place, or manner of
the hearing is made, the examiner shall
file with the hearing clerk a notice of
the change. The notice of any change
in the time, place, or manner of the
hearing shall be served on the parties,
unless it is made during the course of
an oral hearing and made part of the
transcript or recording, or actual no-
tice is given to the parties.

(2)(i) If and when the proceeding has
reached the stage of oral hearing, any
party may move that the hearing be
conducted by telephone or personal at-
tendance of any individual expected to
attend the hearing rather than by
audio-visual telecommunication. Any
motion that the hearing be conducted
by telephone or personal attendance of
any individual expected to attend the
hearing must be accompanied by a
memorandum in support of the motion
stating the basis for the motion and
the circumstances that require the
hearing to be conducted other than by
audio-visual telecommunication.

(ii) Within 10 days after the examiner
issues a notice stating the manner in
which the hearing is to be conducted,
any party may move that the examiner
reconsider the manner in which the
hearing is to be conducted. Any motion
for reconsideration must be accom-
panied by a memorandum in support of
the motion stating the basis for the
motion and the circumstances that re-
quire the hearing to be conducted other
than in accordance with the examiner’s
notice.
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(3) The hearing shall be conducted by
audio-visual telecommunication unless
the examiner determines that conduct-
ing the hearing by personal attendance
of any individual expected to attend
the hearing:

(i) Is necessary to prevent prejudice
to a party;

(ii) Is necessary because of a disabil-
ity of any individual expected to par-
ticipate in the hearing; or

(iif) Would cost less than conducting
the hearing by audio-visual tele-
communication. If the examiner deter-
mines that a hearing conducted by
audio-visual telecommunication would
measurably increase the United States
Department of Agriculture’s cost of
conducting the hearing, the hearing
shall be conducted by personal attend-
ance of any individual who is expected
to participate in the hearing or by tele-
phone.

(4) The examiner may, in his or her
sole discretion or in response to a mo-
tion by a party to the proceeding, con-
duct the hearing by telephone if the ex-
aminer finds that a hearing conducted
by telephone:

(i) Would provide a full and fair evi-
dentiary hearing;

(if) Would not prejudice any party;
and

(iif) Would cost less than conducting
the hearing by audio-visual tele-
communication or personal attendance
of any individual who is expected to
participate in the hearing.

(d) Appearances—(1) Representation. In
any proceeding under the Act, the par-
ties may appear in person or by counsel
or other representative. Nothing con-
tained in this paragraph shall be con-
strued to require the complainant to
appear either in person or by counsel
or other representative; instead, he
may be permitted to submit his evi-
dence in the form of depositions, taken
in the manner provided in §47.16.

(2) Failure to appear. If any party to
the proceeding, after being duly noti-
fied, fails to appear at the hearing, the
party shall be deemed to have waived
the right to an oral hearing in the pro-
ceeding. In the event that a party ap-
pears at the hearing and no party ap-
pears for the opposing side, the exam-
iner may determine whether the party
who is present shall present his or her
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evidence, in whole or in part, in the
form of affidavits or by oral testimony.

(3) Debarment of counsel or representa-
tive. (i) Whenever, while a proceeding is
pending before him or her, the exam-
iner finds that a person acting as coun-
sel or representative for any party to
the proceeding is guilty of unethical or
unprofessional conduct, the examiner
may order that such person be pre-
cluded from further acting as counsel
or representative in such proceeding.
An appeal to the Secretary may be
taken from any such order, but the
proceeding shall not be delayed or sus-
pended pending disposition of the ap-
peal: Provided, That the examiner may
suspend the proceedings for a reason-
able time for the purpose of enabling
the party to obtain other counsel or
representative.

(if) In case the examiner has issued
an order precluding a person from fur-
ther acting as counsel or representa-
tive in the proceeding, the examiner,
within a reasonable time thereafter,
shall submit to the Secretary a report
of the facts and circumstances sur-
rounding the issuance of the order and
shall recommend what action the Sec-
retary should take respecting the ap-
pearance of such person as counsel or
representative in other proceedings be-
fore the Secretary. Thereafter, the Sec-
retary may, after notice and an oppor-
tunity for hearing, issue such order re-
specting the appearance of such person
as counsel or representative in proceed-
ings before the Secretary as the Sec-
retary finds to be appropriate.

(e) Order of proceeding. The complain-
ant shall proceed first at the hearing
and shall have the burden of proof, ex-
cept that a party asserting a set-off or
counterclaim shall have the burden of
proof on such issue.

(f) Written statements of direct testi-
mony. (1) Except as provided in para-
graph (f)(2) of this section, each party
must exchange with all other parties a
written narrative verified statement of
the oral direct testimony that the
party will provide at any hearing to be
conducted by telephone; the direct tes-
timony of each employee or agent of
the party that the party will call to
provide oral direct testimony at any
hearing to be conducted by telephone;
and the direct testimony of each expert
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witness that the party will call to pro-
vide oral direct testimony at any hear-
ing to be conducted by telephone. The
written direct testimony of witnesses
shall be exchanged by the parties at
least 10 days prior to the hearing. The
oral direct testimony provided by a
witness at a hearing conducted by tele-
phone will be limited to the presen-
tation of the written direct testimony,
unless the examiner finds that oral di-
rect testimony which is supplemental
to the written direct testimony would
further the public interest and would
not constitute surprise.

(2) The parties shall not be required
to exchange testimony in accordance
with this paragraph if the hearing is
scheduled to begin less than 20 days
after the examiner’s notice stating the
time of the hearing.

(g9) Evidence—(1) In general. (i) The
testimony of witnesses at a hearing
shall be upon oath or affirmation, sub-
ject to cross-examination, and shall be
reported verbatim.

(if) Any witness may, in the discre-
tion of the examiner, be examined sep-
arately and apart from all other wit-
nesses except those who may be parties
to the proceeding.

(iii) The examiner shall exclude, in-
sofar as practicable, evidence which is
immaterial, irrelevant, or unduly rep-
etitious, or which is not of the sort
upon which responsible persons are ac-
customed to rely.

(2) Objections. (i) If a party objects to
the admission or rejection of any evi-
dence or to the limitation of the scope
of any examination or cross-examina-
tion, the party shall state briefly the
grounds of such objections, whereupon
an automatic exception will follow if
the objection is overruled by the exam-
iner. The transcript or recording shall
not include argument or debate there-
on except as ordered by the examiner.
The ruling of the examiner on any ob-
jection shall be a part of the transcript
or recording.

(ii) Only objections made before the
examiner may subsequently be relied
upon in the proceeding.

(3) Depositions. The deposition of any
witness shall be admitted in the man-
ner provided in and subject to the pro-
visions of §47.16.

§47.15

(4) Affidavits. Except as is otherwise
provided in these rules, affidavits may
be admitted only if the evidence is oth-
erwise admissible and the parties agree
(which may be determined by their
failure to make timely objections) that
affidavits may be used.

(5) Proof and authentication of official
records or documents. An official record
or document, if admissible for any pur-
pose, shall be admissible in evidence
without the production of the person
who made or prepared the same. Such
record or document shall be evidenced
by an official publication thereof or by
a copy attested by the person having
legal authority to make such attesta-
tion. The person attesting the copy
shall make a certificate showing such
authority.

(6) Exhibits. (i) All written state-
ments, charts, tabulations, or similar
data offered in evidence at the hearing
shall, after identification by the pro-
ponent and upon a satisfactory show-
ing of the admissibility of the contents
thereof, be numbered as exhibits, re-
ceived in evidence, and made a part of
the record. Unless the examiner finds
that the furnishing of copies is imprac-
ticable, a copy of each exhibit shall be
filed with the examiner for the use of
each other party to the proceeding.
The examiner shall advise the parties
as to the exact number of copies which
will be required to be filed.

(ii) If the testimony of a witness re-
fers to a statute, a report, document,
recording, or transcript, the examiner,
after inquiry relating to the identifica-
tion of such statute, report, document,
recording, or transcript, shall deter-
mine whether the same shall be pro-
duced at the hearing and physically be
made a part of the evidence as an ex-
hibit, or whether it shall be incor-
porated into the evidence by reference.
If relevant and material matter offered
in evidence is embraced in a report,
document, recording, or transcript con-
taining immaterial or irrelevant mat-
ter, such immaterial or irrelevant mat-
ter shall, insofar as practicable, be des-
ignated by the party and segregated
and excluded.

(7) [Reserved]

(8) Offer of proof. Whenever evidence
is excluded from the record, the party
offering such evidence may make an
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offer of proof, which shall be included
in the transcript or recording. The
offer of proof shall consist of a brief
statement describing the evidence to
be offered. If the evidence consists of a
brief oral statement or of an exhibit, it
shall be inserted into the transcript or
recording in toto. In such event, it
shall be considered a part of the tran-
script or recording if the Secretary de-
cides that the examiner’s ruling in ex-
cluding the evidence was erroneous.
The examiner shall not allow the inser-
tion of such evidence in toto if the tak-
ing of such evidence will consume a
considerable length of time at the
hearing. In the latter event, if the Sec-
retary decides that the examiner erred
in excluding the evidence, and that
such error was substantial, the hearing
shall be reopened to permit the taking
of such evidence.

(h) Oral argument before examiner. The
examiner may permit the parties or
their counsel to argue orally at the
hearing or at some other time prior to
the transmittal of the record to the
Secretary as provided in this part.
Such argument may be limited by the
examiner to any extent that the exam-
iner finds necessary for the expeditious
or proper disposition of the proceeding.

(i) Transcript or recording. (1) Hearings
to be conducted by telephone shall be
recorded verbatim by electronic re-
cording device. Hearings conducted by
audio-visual telecommunication or the
personal attendance of any individual
who is expected to participate in the
hearing shall be transcribed, unless the
examiner finds that recording the hear-
ing verbatim would expedite the pro-
ceeding and the examiner orders the
hearing to be recorded verbatim.

(2) If a hearing is recorded verbatim,
a party requests the transcript of a
hearing or part of a hearing, and the
examiner determines that the disposi-
tion of the proceeding would be expe-
dited by a transcript of the hearing or
part of a hearing, the examiner shall
order the verbatim transcription of the
recording as requested by the party.

(3) If a reporter transcribes or records
the testimony at a hearing, the re-
porter shall deliver the original tran-
script or recording, with exhibits
thereto attached, to the examiner, who
will retain such copy for the official
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file and for use in preparing his or her
report. The reporter will also deliver to
the examiner such other copy or copies
as may be ordered by the Department,
which copy or copies the examiner will
forward to the hearing clerk.

(4) Parties to the proceeding, or oth-
ers, who desire a copy of the transcript
or recording of the hearing may place
orders at the hearing with the reporter,
who will furnish and deliver such cop-
ies direct to the purchaser upon pay-
ment of the applicable rate.

[10 FR 2213, Feb. 27, 1945; 11 FR 224, Jan. 4,
1946, as amended at 24 FR 10055, Dec. 12, 1959;
27 FR 12398, Dec. 14, 1962; 38 FR 30445, Nov. 5,
1973; 47 FR 21234, May 18, 1982; 60 FR 8460,
Feb. 14, 1995]

§47.16 Depositions.

(a) Application for taking deposition.
Upon the application of a party to the
proceeding, the examiner may, at any
time after the filing of the moving pa-
pers, order, over the facsimile signa-
ture of the Secretary the taking of tes-
timony by deposition. The application
shall be in writing, shall be filed with
the hearing clerk, and shall set forth:

(1) The name and address of the pro-
posed deponent; (2) the name and ad-
dress of the person (referred to herein-
after in this section as the ‘“‘officer™),
qualified under the regulations in this
part to take depositions, before whom
the proposed examination is to be
made; (3) the proposed time of the dep-
osition which, unless otherwise agreed,
shall be at least 30 days after the date
of the mailing of the application; (4)
the proposed place of the deposition; (5)
the proposed manner in which the dep-
osition is to be conducted (telephone,
audio-visual telecommunication, or by
personal attendance of the individuals
who are expected to participate in the
deposition); and (6) the reasons for tak-
ing the deposition.

(b) Examiner’s order for taking deposi-
tion. (1) If, after examination of the ap-
plication, the examiner is of the opin-
ion that the deposition should be
taken, the examiner shall order the
taking of the deposition. The order
shall be filed with the hearing clerk
and shall be served by the hearing
clerk upon the parties in accordance
with §47.4.

(2) The order shall state:
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(i) The time of the deposition (which
unless otherwise agreed shall not be
less than 20 days after the filing of the
order);

(i) The place of the deposition;

(iii) The manner of the deposition
(telephone, audio-visual telecommuni-
cation, or personal attendance of those
who are to participate in the deposi-
tion);

(iv) The name of the officer before
whom the deposition is to be made; and

(v) The name of the deponent.

(3) The deposition shall be conducted
in the manner (telephone, audio-visual
telecommunication, or personal at-
tendance of those who are to partici-
pate in the deposition) agreed to by the
parties.

(4) If the parties cannot agree on the
manner in which the deposition is to be
conducted:

(i) The deposition shall be conducted
by telephone unless the examiner de-
termines that conducting the deposi-
tion by audio-visual telecommuni-
cation:

(A) Is necessary to prevent prejudice
to a party;

(B) Is necessary because of a disabil-
ity of any individual expected to par-
ticipate in the deposition; or

(C) Would cost less than conducting
the deposition by telephone.

(ii) If the deposition is not conducted
by telephone, the deposition shall be
conducted by audio-visual tele-
communication unless the examiner
determines that conducting the deposi-
tion by personal attendance of any in-
dividual who is expected to participate
in the deposition:

(A) Is necessary to prevent prejudice
to a party;

(B) Is necessary because of a disabil-
ity of any individual expected to par-
ticipate in the deposition; or

(C) Would cost less than conducting
the deposition by telephone or audio-
visual telecommunication.

(c) Qualification of officer. The deposi-
tion shall be made before the examiner
or before an officer authorized by the
law of the United States or by the law
of the place of the examination to ad-
minister oaths, or before an officer au-
thorized by the Secretary to admin-
ister oaths.

§47.16

(d) Procedure on examination. (1) The
deponent shall be examined under oath
or affirmation and shall be subject to
cross-examination. The testimony of
the deponent shall be recorded by the
officer or some person under the offi-
cer’s direction. In lieu of oral examina-
tion, parties may transmit written
questions to the officer prior to exam-
ination and the officer shall propound
the written questions to the deponent.

(2) The applicant shall arrange for
the examination of the witness either
by oral examination or by written
questions. If the place of business of
the opposing party is more than 100
miles from the place of the examina-
tion, the applicant will be required to
conduct the examination by means of
written questions, unless the parties
otherwise agree or the examiner other-
wise orders. If the examination is con-
ducted by means of written questions,
copies of the applicant’s questions
must be received by the other party to
the proceeding and the officer at least
10 days prior to the date set for the ex-
amination unless otherwise agreed, and
any cross questions of a party other
than the applicant must be received by
the applicant and the officer at any
time prior to the time of the examina-
tion.

(e) Certification by officer. The officer
shall certify on the deposition that the
deponent was duly sworn by the officer
and that the deposition is a true record
of the deponent’s testimony. The offi-
cer shall then securely seal the deposi-
tion, together with one copy thereof
(unless there are more than two parties
to a proceeding, in which case there
should be another copy for each addi-
tional party), in an envelope and mail
the same by registered mail to the
hearing clerk.

(f) Use of depositions. A deposition
taken in accord with this section or in
accord with the provisions of the Rules
of Civil Procedure of the Courts of the
United States, may be used in a pro-
ceeding under the act if the examiner
finds that the evidence is otherwise ad-
missible. If a deposition has been
taken, and the party upon whose appli-
cation it was taken refuses to offer it
in evidence, the other party may offer
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the deposition, or any part thereof, in
evidence.

[10 FR 2209, Feb. 27, 1945, as amended at 56
FR 174, Jan. 3, 1991; 60 FR 8461, Feb. 14, 1995]

§47.17 Subpoenas.

(a) Issuance of subpoenas. The attend-
ance of witnesses and the production of
documentary evidence from any place
in the United States on behalf of any
party to the proceeding may, by sub-
poena, be required at any designated
place of hearing or at any designated
place for the taking of a deposition.
Subpoenas may be issued by the Sec-
retary, or by the examiner, over the
facsimile signature of the Secretary
upon a reasonable showing by the ap-
plicant of the grounds, necessity, and
reasonable scope thereof.

(b) Application for subpoena duces
tecum. Subpoenas for the production of
documentary evidence shall be issued
only upon a verified written applica-
tion. Such application shall specify, as
exactly as possible, the documents de-
sired and shall show their competency,
relevancy, materiality, and the neces-
sity for their production.

(c) Service of subpoenas. Subponeas
may be served by any person not less
than 18 years of age. The party at
whose instance a subponea is issued
shall be responsible for service thereof.
Subpoenas shall be served as provided
in §47.4.

[10 FR 2209, Feb. 27, 1945; 11 FR 224, Jan. 4,
1946; 19 FR 57, Jan. 6, 1954, as amended at 38
FR 30445, Nov. 5, 1973; 56 FR 175, Jan. 3, 1991;
60 FR 8462, Feb. 14, 1995]

§47.18 Fees and mileage.

Witnesses who are subpoenaed and
who appear in the proceeding, includ-
ing witnesses whose depositions are
taken, shall be paid the same fees and
mileage that are paid witnesses in the
courts of the United States, and per-
sons taking depositions shall be enti-
tled to the same fees as are paid for
like services in the courts of the Unit-
ed States, to be paid by the party at
whose request the deposition is taken.
Witness fees and mileage shall be paid
by the party at whose instance the wit-
nesses appear, and claims therefor
shall be presented to such party.
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8§47.19 Post-hearing procedure before
the examiner.

(a) Certification of transcript or record-
ing. As soon as practicable after receipt
of the transcript or recording, the ex-
aminer shall prepare his or her certifi-
cate stating that, to the best of his or
her knowledge and belief, the tran-
script or recording is a true, correct,
and complete transcript or recording of
the testimony given at the hearing, ex-
cept in such particulars as the exam-
iner shall specify, and that the exhibits
transmitted are all the exhibits re-
ceived in evidence at the hearing, with
such exceptions as the examiner shall
specify. The original of such certificate
shall be attached to the original tran-
script or recording and a copy of such
certificate shall be furnished to each of
the parties and to the hearing clerk.
The examiner shall correct the original
copy of the transcript or recording by
adding or crossing out (but without ob-
scuring the text) at the appropriate
places any words necessary to make
the text conform to the correct mean-
ing, as certified by the examiner.

(b) Proposed findings of fact, conclu-
sions, and order. The examiner shall de-
cide and shall announce at the hearing
whether proposed findings of fact, con-
clusions, and order may be filed by the
parties. If allowed by the examiner, he
or she shall announce a definite cal-
endar day as the time within which
these documents may be filed. Such
findings of fact, conclusions, and order
shall be based solely upon the evidence
of record. They may be accompanied by
supporting briefs and by a statement of
objections made to the rulings of the
examiner at the hearing.

(c) Briefs. If the examiner does not
allow proposed findings of fact, conclu-
sions, and order to be filed, the parties
shall be given until a definite calendar
day to file briefs.

(d) Claim for award of fees and ex-
penses—(1) Filing. Prior to the close of
the hearing, or within 20 days there-
after, each party may file with the ex-
aminer a claim for the award of the
fees and expenses which he incurred in
connection with the oral hearing. No
award of fees and expenses to the pre-
vailing party and against the losing
party shall be made unless a claim
therefor has been filed, and failure to
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file a claim within the time allowed
shall constitute a waiver thereof.

(2) Fees and expenses which may be
awarded to prevailing party. The term
‘“fees and expenses,’” as used in section
7(a) of the Act, includes:

(i) Reasonable fees of an attorney or
authorized representative for appear-
ance at the hearing and for the taking
of depositions necessary for introduc-
tion at the hearing; (ii) fees and mile-
age for necessary witnesses at the rates
provided for witnesses in the courts of
the United States; (iii) fees for the no-
tarizing of a deposition and its reduc-
tion to writing; (iv) fees for serving
subpenas; and (v) other fees and ex-
penses necessarily incurred in connec-
tion with the oral hearing. Fees and ex-
penses which are not considered to be
reasonable or necessarily incurred in
connection with the oral hearing will
not be awarded.

(3) Form of claim. A claim for fees and
expenses shall be in the form of a writ-
ten itemized statement of the fees and
expenses claimed, which shall include
an explanation of how each item was
computed, to which there shall be at-
tached an affidavit, made by the party
or the party’s authorized attorney or
agent having knowledge of the facts,
that each such item is correct and has
been necessarily incurred in connec-
tion with the oral hearing in the pro-
ceeding and that the services for which
fees are claimed were actually and nec-
essarily performed.

(4) Service of claim. A copy of each
such claim filed shall be served by the
examiner on the other party or parties
to the proceeding.

(5) Objections to claim. Within 20 days
after being served with a copy of a
claim for fees and expenses, the party
so served may file with the examiner
written objections to the allowance of
any or all of the items claimed. If evi-
dence is offered in support of an objec-
tion it must be in affidavit form. A
copy of any such objections shall be
served by the examiner on the other
party or parties.

(6) Reply to objections to claim. A
claimant who is served with a copy of
objections to his or her claim may,
within 20 days after such service, file
with the examiner a reply to such ob-
jection. If evidence is offered in sup-

§47.20

port of a reply it must be in affidavit
form. A copy of any such reply shall be
served by the examiner on the other
party or parties.

(7) Further inquiry by examiner. When-
ever it is deemed desirable or necessary
for the proper disposition of a claim,
the examiner may request statements
as to specific matters from either or
both parties. Any statements so fur-
nished shall be served by the examiner
on the other party.

(8) Number of copies. All documents or
papers authorized by this paragraph to
be filed with the examiner shall be
filed in triplicate: Provided, That,
where there are more than two parties
to the proceeding an additional copy
shall be filed for each additional party.

(e) The examiner’s report. The exam-
iner, with the assistance and collabora-
tion of such employees of the Depart-
ment as may be assigned for the pur-
pose, and within a reasonable time
after the termination of the periods al-
lowed for the filing of the submissions
of the parties allowed by this section,
shall prepare, upon the basis of the evi-
dence received at the hearing and with
due consideration of submissions of the
parties filed pursuant to this section,
his or her report. Such report shall be
filed with the hearing clerk and shall
be prepared in the form of a final order
for the signature of the Secretary, but
shall not be served upon the parties,
unless and until it shall have been
signed by the Secretary, as hereinafter
provided.

[38 FR 30445, Nov. 5, 1973, as amended at 41
FR 50803, Nov. 18, 1976; 56 FR 175, Jan. 3, 1991;
60 FR 8462, Feb. 14, 1995]

§47.20 Shortened procedure.

(@) In general. The shortened proce-
dure described in this section shall,
whenever it is applicable as provided in
paragraph (b) of this section, take the
place and serve in lieu of the oral hear-
ing procedure hereinbefore provided.
Under the shortened procedure, the
pleadings of the parties, if verified in
accordance with paragraph (h) of this
section, and any report of investigation
filed with the hearing clerk pursuant
to §47.7, will be considered as evidence
in the proceeding. In addition, the par-
ties may submit written proof in sup-
port of the complaint, answer, or reply,
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as the case may be, in the form of veri-
fied statements or depositions. After
the close of the evidence, the parties
may file briefs.

(b) When applicable—(1) Where dam-
ages claimed do not exceed $15,000. The
shortened procedure provided for in
this section shall (except as provided in
§47.15(a)) be used in all reparation pro-
ceedings in which the amount of dam-
ages claimed, either in the complaint
or in the counterclaim, does not exceed
$15,000.

(2) Where damages claimed exceed
$15,000. In any proceeding in which the
amount of damages claimed, either in
the complaint or in the counterclaim,
is greater than $15,000, the examiner,
whenever he or she is of the opinion
that proof may be fairly and ade-
quately presented by use of the short-
ened procedure provided for in this sec-
tion, shall suggest to the parties that
they consent to the use of such proce-
dure. Parties are free to consent to
such procedure if they choose, and dec-
lination of consent will not affect or
prejudice the rights or interests of any
party. A party, if he or she has not
waived oral hearing, may consent to
the use of the shortened procedure on
the condition that depositions rather
than affidavits be used. In such case, if
the other party agrees, deposition shall
be required to be filed in lieu of veri-
fied statements. If any party who has
not waived oral hearing does not con-
sent to the use of the shortened proce-
dure, the proceeding will be set for oral
hearing. The suggestion that the short-
ened procedure be used need not origi-
nate with the examiner. Any party
may address a request to the examiner
asking that the shortened procedure be
used.

(c) Complainant’s opening statement.
Within twenty (20) days after service of
respondent’s answer, complainant may
file a verified opening statement, ac-
companied by any pertinent docu-
ments, which documents must be iden-
tified in the statement. If the answer is
verified, complainant’s evidence con-
cerning the allegations of the answer
should be included in the opening
statement.

(d) Respondent’s answering statement.
Within twenty (20) days after service of
complainants’ opening statement or
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service of notice by the examiner that
complainant has not filed an opening
statement, respondent may file a veri-
fied answering statement, accompanied
by any pertinent documents, which
documents must be identified in the
statement.

(e) Complainant’s statement in reply. If
respondent files an answering state-
ment, complainant may, within twenty
(20) days after service thereof upon
complainant, file a verified statement
in reply, accompanied by any pertinent
documents, which documents must be
identified in the statement.

(f) Use of depositions in lieu of verified
statements. Depositions may be used in
lieu of verified statements under para-
graphs (c), (d), and (e) of this section.

(9) Briefs. Promptly after the conclu-
sion of the presentation of evidence,
the examiner shall notify the parties
that they may file briefs within twenty
(20) days after the receipt of such no-
tice.

(h) Verification. Verification shall be
made under oath of any facts set forth
in the pleading or statement, by the
person who signs the pleading or state-
ment. The form of verification may be
substantially as follows:

———— being first duly sworn,
says that he (or she) has read the foregoing
document and knows the contents thereof
and that the facts set forth therein are true,
except as to matters therein stated on infor-
mation and belief, and as to such matters he
believes them to be true, and that he (or she)
is duly authorized to sign the document.

Subscribed and sworn to before me this
day of , 19—.

(Notary Public)

(i) Stipulations. In addition to or in
lieu of the statements referred to in
this section, the parties may file with
the hearing clerk stipulations of fact
signed by the parties or their rep-
resentatives. Such stipulations filed
with the hearing clerk shall become a
part of the record.

() Waiver of right to file. Failure to
file, within the time prescribed, any
document authorized by this section
shall constitute a waiver of the right
to file such document.

(k) The examiner’s report. Within a
reasonable time after the time allowed
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for filing briefs, the examiner shall pre-
pare his or her report in the manner
prescribed in §47.19(d).

(I) Assignment for oral hearing. When-
ever it is deemed desirable or necessary
for the proper disposition of the pro-
ceeding, the examiner, upon his or her
own or any party’s motion, may order
the proceeding set down for oral hear-
ing at any stage of the proceeding.

[27 FR 12398, Dec. 14, 1962, as amended at 47
FR 21234, May 18, 1982; 56 FR 175, Jan. 3, 1991;
60 FR 8462, Feb. 14, 1995]

8§47.21 Transmittal of record.

The hearing clerk, immediately after
the filing of the examiner’s report,
shall transmit to the Secretary the
record of the proceeding. Such record
shall include: The pleadings; motions
and requests filed, and rulings thereon;
the report of investigation conducted
by the Division; the transcript or re-
cording of the testimony taken at the
hearing, together with the exhibits
filed therein; any statements or stipu-
lations filed under the shortened proce-
dure; any documents or papers filed in
connection with conferences; such pro-
posed findings of fact, conclusions, and
orders and briefs as may have been per-
mitted to be filed in connection with
the hearing as provided in §47.19 (b)
and (c); such statements of objections,
and briefs in support thereof, as may
have been filed in the proceeding; and
the examiner’s report.

[10 FR 2209, Feb. 27, 1945, as amended at 12
FR 1026, Feb. 13, 1947; 60 FR 8462, Feb. 14,
1995]

§47.22 Argument before Secretary.

(a) Oral argument. There shall be no
right to oral argument other than as
provided in §47.15(h).

(b) Briefs. The Secretary will consider
any proposed findings of fact, conclu-
sions, and orders, statements of objec-
tions, and briefs filed as provided in
§47.19(b). Briefs filed in accordance
with §47.19(c) and those filed in support
of statements of fact will also be con-
sidered by the Secretary.

[10 FR 2209, Feb. 27, 1945, as amended at 12
FR 1026, Feb. 13, 1947; 60 FR 8462, Feb. 14,
1995]

§47.24

8§47.23 Issuance of order.

As soon as practicable after the re-
ceipt of the record from the hearing
clerk, the Secretary, upon the basis of
and after due consideration of the
record, shall issue his or her order in
the proceeding. Unless the Secretary
disagrees with the order as drafted for
his or her signature by the examiner,
as provided in §47.19(d), the Secretary
shall issue as his or her order the order
so prepared by the examiner. If the
Secretary deems it advisable to do so,
the Secretary may direct that the
order be served upon the parties as a
tentative order and that the parties be
allowed such period of time, not to ex-
ceed 20 days, as the Secretary may
specify, within which to file exceptions
thereto and written argument or briefs
in support of such exceptions.

[10 FR 2209, Feb. 27, 1945, as amended at 60
FR 8462, Feb. 14, 1995]

§47.24 Rehearing, reargument, recon-
sideration of orders, and reopening
of hearings.

(a) Petitions to rehear, reargue, and re-
consider. A petition for rehearing or re-
argument of the proceeding, or for re-
consideration of the order, shall be
made by petition to the Secretary filed
with the Division within 20 days after
the date of service of the order. Every
such petition shall state specifically
the matters claimed to have been erro-
neously decided and the alleged errors.
If the Secretary concludes that the
questions raised by the petition have
been sufficiently considered in the is-
suance of the order, the Secretary shall
dismiss the petition without service on
the other party. Otherwise the Sec-
retary shall direct that a copy of the
petition be served upon such party. The
filing of a petition to rehear or reargue
a proceeding, or to reconsider an order,
shall automatically operate to set
aside the order pending final action on
the petition.

(b) Petition to reopen. A petition to re-
open the hearing to take further evi-
dence may be filed with the examiner
at any time prior to the issuance of the
final order. Every such petition shall
state briefly the nature and purpose of
the evidence to be adduced, shall show
that such evidence is not merely cumu-
lative, and shall set forth a good reason
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why such evidence was not adduced at
the hearing. Every such petition shall
be served by the hearing clerk on the
other party in the proceeding.

(c) Procedure for disposition of peti-
tions. Within 20 days following the serv-
ice of any petition provided for in this
section, the other party to the proceed-
ing may file with the hearing clerk an
answer thereto. In the event that any
such petition is granted the applicable
rules of practice shall be followed.

[10 FR 2209, Feb. 27, 1945, as amended at 56
FR 175, Jan. 3, 1991; 60 FR 8462, Feb. 14, 1995]

847.25 Filing; extensions of time; effec-
tive date of filing; computations of
time; reopening after default; offi-
cial notice.

(a) Filing, number of copies. Except as
is provided otherwise herein, all docu-
ments or papers required or authorized
by these rules to be filed with the hear-
ing clerk shall be filed in triplicate:
Provided, That, where there are more
than two parties to the proceeding, a
sufficient number of copies shall be
filed so as to provide for service upon
all the parties to the proceeding. Any
document or paper required or author-
ized by the regulations in this part to
be filed with the hearing clerk shall,
during the course of an oral hearing, be
filed with the examiner.

(b) Extensions of time. The time for
the filing of any document or paper
(except an informal complaint) re-
quired or authorized under the regula-
tions in this part to be filed may be ex-
tended by the examiner (before the
transmittal of the record to the Sec-
retary) or by the Secretary (after such
transmittal), if, in the judgment of the
examiner or the Secretary, as the case
may be, there is good reason for the ex-
tension.

(c) Effective date of filing. Any docu-
ment or paper required or authorized
under the regulations in this part to be
filed shall be deemed to be filed when it
reaches the Department in Washing-
ton, D.C.; or, if filed with any officer or
employee of the Regulatory Branch of
the Division at any place outside the
District of Columbia, it shall be
deemed to be filed at the time when it
is received by such officer or employee.

(d) Computation of time. Sundays and
holidays shall be included in comput-
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ing the time allowed for the filing of
any document or paper: Provided, That,
when such time expires on a Sunday or
Federal holiday, such period shall be
extended to include the next following
business day.

(e) Reopening after default. A default
in the filing of an answer required or
authorized under this part to be filed
may be set aside and the party in de-
fault allowed 20 days within which to
file an answer by the examiner (before
the record is transmitted to the Sec-
retary) or by the Secretary (after the
record is transmitted to him or her)
upon motion made within a reasonable
time after the time for filing the an-
swer has expired if, in the judgment of
the examiner or the Secretary, as the
case may be, after notice to and consid-
eration of the views of the other party,
there is good reason for granting such
relief.

(f) Official notice. In any proceeding
official notice may be taken of (1) such
matters as are judicially noticed by the
courts of the United States; (2) any
other matter of technical, scientific, or
commercial fact of established char-
acter; and (3) relevant publications and
records of the Department.

[10 FR 2217, Feb. 27, 1945; 11 FR 224, Jan. 4,
1946, as amended at 24 FR 10055, Dec. 12, 1959;
56 FR 175, Jan. 3, 1991; 60 FR 8462, Feb. 14,
1995]

RULES APPLICABLE TO DISCIPLINARY
PROCEEDINGS

§47.46 Rule applicable to all proceed-
ings.

The Secretary may act in the place
and stead of an examiner or judge in
any proceeding hereunder. When the
Secretary so acts, the hearing clerk
shall transmit the record to the Sec-
retary at the expiration of the period
provided for the filing of proposed find-
ings of fact, conclusions and orders,
and the Secretary shall thereupon,
after due consideration of the record,
issue his or her final order in the pro-
ceeding: Provided, That the Secretary
may issue a tentative order in which
event the parties shall be afforded an
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opportunity to file exceptions before
the issuance on the final order.

[12 FR 1026, Feb. 13, 1947, as amended at 38
FR 30447, Nov. 5, 1973; 60 FR 8462, Feb. 14,
1995]

RULES APPLICABLE TO THE DETERMINA-
TION AS TO WHETHER A PERSON Is
RESPONSIBLY CONNECTED WITH A LlI-
CENSEE UNDER THE PERISHABLE AG-
RICULTURAL COMMODITIES ACT

8§47.47 Additional definitions.

The following definitions, which are
in addition to those in §47.2 (a) through
(h), shall be applicable to proceedings
under §§847.47 through 47.49.

(@) Chief means the Chief of the
PACA Branch, or any officer or em-
ployee to whom authority has here-
tofore lawfully been delegated or to
whom authority may hereafter law-
fully be delegated by the Chief, to act
in such capacity.

(b) PACA Branch means that PACA
Branch of the Division.

(c) Petition for review means the docu-
ment filed requesting review by an Ad-
ministrative Law Judge of the Chief’s
determination.

[61 FR 11504, Mar. 21, 1996]

8§47.48 Scope and applicability.

These rules govern the determination
of whether a person is responsibly con-
nected with licensees under the Perish-
able Agricultural Commodities Act of
1930, as amended, or with persons
whose license issued under the act has
been suspended, revoked, or terminated
or with persons who transact business
subject to the act, but fail to obtain
the required license.

[43 FR 30788, July 18, 1978]

8§47.49 Determinations.

(a) The PACA Branch shall determine
whether a person was at the time in
issue responsibly connected with a li-
censee whose license is subject to sus-
pension, revocation, or termination or
which is subject to having the facts
and circumstances of violations of the
act published. Such determination
shall be made on the basis of license
records on file with the PACA Branch,
and such other information as may be
available.

§47.49

(b) Upon determining that a person
was responsibly connected at the time
in issue with a licensee which is sub-
ject to the suspension or revocation of
its license, or which is subject to hav-
ing the facts and circumstances of vio-
lations of the Act published, and that
the employment status and licensing of
such person may be restricted, the
PACA Branch shall notify the person
in writing of his or her status and of
any employment and licensing restric-
tions resulting therefrom.

(c) If a person believes he or she was
not responsibly connected with a li-
censee at the time in issue, he or she
may submit the reasons for such belief
in written form, along with all perti-
nent documents, within 30 days of the
receipt of such notification to the
Chief, who will promptly review the
matter and advise the person in writ-
ing of the Chief’s determination and
the reasons for reaching such deter-
mination.

(d) Within 30 days of receipt of notifi-
cation of the Chief’s determination, a
person who disagrees with such deter-
mination may file with the Hearing
Clerk, pursuant to §1.130-1.151 of this
title, a petition for review of the deter-
mination.

[43 FR 30788, July 18, 1978, as amended at 60

FR 8462, Feb. 14, 1995; 61 FR 11504, Mar. 21,
1996]

PART 48—REGULATIONS OF THE
SECRETARY OF AGRICULTURE
FOR THE ENFORCEMENT OF THE
PRODUCE AGENCY ACT

DEFINITIONS

Sec.
48.1
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Meaning of words.
Definitions.

ADMINISTRATION

48.3 Director.

VIOLATIONS

48.4
48.5
48.6

Destroying or dumping.
False report or statement.
Failure to account.
JUSTIFICATION FOR DUMPING
48.7 Evidence to justify dumping.
COMPLAINTS

48.8 Filing of complaints.
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AUTHORITY: Sec. 3, 44, Stat. 1355, as amend-
ed; 7 U.S.C. 494.

SOURCE: 24 FR 7127, Sept. 3, 1959, unless
otherwise noted.

DEFINITIONS

§48.1 Meaning of words.

Words in this part in the singular
form shall be deemed to import the
plural, and vice versa, as the case may
demand.

§48.2 Definitions.

Unless the context otherwise re-
quires, the following terms shall be
construed as follows:

(a) Act means ‘“‘An act to prevent the
destruction or dumping, without good
and sufficient cause therefor, of farm
produce received in interstate com-
merce by commission merchants and
others, and to require them truly and
correctly to account for all farm
produce received by them,” approved
March 3, 1927 (44 Stat. 1355; 7 U.S.C.
491-497).

(b) Person means an individual, part-
nership, association or corporation.

(c) Secretary means the Secretary of
Agriculture of the United States, or
any officer or employee of the Depart-
ment to whom authority has here-
tofore been delegated, or to whom au-
thority may hereafter be delegated, to
act in his stead.

(d) Service means the Consumer and
Marketing Service, United States De-
partment of Agriculture.

(e) Deputy Administrator means the
Deputy Administrator for Marketing
Services, or any officer or employee of
the Service, to whom authority has
heretofore lawfully been delegated, or
to whom authority may hereafter law-
fully be delegated, to act in his stead.

(f) Director means the Director of the
Fruit and Vegetable Division of the
Service, or any officer or employee of
the Division to whom authority has
heretofore lawfully been delegated, or
to whom authority may hereafter law-
fully be delegated by the Director to
act in his stead.

(g) Produce means all fresh fruits and
fresh vegetables generally considered
by the trade as perishable fruits and
vegetables, melons, dairy or poultry

7 CFR Ch. (1-1-97 Edition)

products, or any perishable farm prod-
ucts of any kind or character.

(h) Truly and correctly to account
means, unless otherwise stipulated by
the parties, that the consignee of
produce shall, within ten days after the
final sale is made of any produce re-
ceived for sale on consignment in
interstate commerce or in the District
of Columbia, render to the consignor
thereof a true and correct itemized
statement of the gross sales as well as
all selling charges and all other
charges or expenses paid and a state-
ment of the net proceeds or deficit, and
make full payment to the consignor of
the net proceeds so received together
with a full explanation of the disposi-
tion of any and all produce not sold.

(i) Good and sufficient cause means,
with respect to destroyed, abandoned,
discarded, or dumped produce, that the
produce so dealt with had no commer-
cial value, or that some other legal jus-
tification for so dealing with such
produce existed, such as an order of
condemnation by a health officer or
definite authority from the shipper.

(J) Commercial value means any value
that the produce may have for any pur-
pose that can be ascertained in the ex-
ercise of due diligence by the consignee
without unreasonable expense on loss
of time.

ADMINISTRATION

§48.3 Director.

The Director shall perform, for and
under the supervision of the Secretary
and the Deputy Administrator, such
duties as the Secretary or the Deputy
Administrator may require in enforc-
ing the provisions of the Act and the
regulations issued thereunder.

VIOLATIONS

§48.4 Destroying or dumping.

Any person receiving produce in
interstate commerce or in the District
of Columbia for or on behalf of another
who, without good and sufficient cause,
shall destroy or abandon, discard as
refuse, or dump any produce, directly
or indirectly or through collusion with
any person, shall be considered to have
violated the Act.
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8§48.5 False report or statement.

Any person receiving produce in
interstate commerce or in the District
of Columbia for or on behalf of another
shall be considered to have violated the
Act if, knowingly and with intent to
defraud, he makes any false report or
statement to the person from whom
such produce was received concerning
the handling, condition, quality, quan-
tity, sale, or disposition thereof.

§48.6 Failure to account.

Any person receiving produce in
interstate commerce or in the District
of Columbia for or on behalf of another
shall be considered to have violated the
Act if, knowingly and with intent to
defraud, he fails truly and correctly to
account to the person from whom such
produce was received.

JUSTIFICATION FOR DUMPING

§48.7 Evidence to justify dumping.

Any person, receiving produce in
interstate commerce or in the District
of Columbia, having reason to destroy,
abandon, discard as refuse or dump
such produce, should, prior to such de-
stroying, abandoning, discarding or
dumping, obtain a dumping certificate
or other evidence of justification for
such action. Certification, showing
that the produce has no commercial
value, should be obtained from:

(a) An inspector authorized by the
United States Department of Agri-
culture to inspect produce; or (b) a
health officer, or food inspector of any
State, county, parish, city or munici-
pality or of the District of Columbia.
When no inspector or health officer, as
designated in paragraph (a) or (b) of
this section is available, affidavits as
to the condition of the produce should
be obtained from two disinterested per-
sons having no financial interest in the
produce involved or in the business of a
person financially interested therein,
and who are unrelated by blood or mar-
riage to any such financially interested
person, and who, at the time of certifi-
cation, and for a period of at least one
year immediately prior thereto, have
been engaged in the handling of the
same general kind or class of produce
with respect to which such affidavits
are to be made. The certificate or affi-

§50.1

davit obtained for justifying dumping
should identify the produce to be
dumped by giving the name of the ship-
per, any identifying marks or brands
on the original container, the type of
container, the commodity, the quan-
tity, the date of inspection, and con-
tain a short description of the condi-
tion of the produce to be dumped at the
time of inspection. The name, address
and title of the person or persons mak-
ing such inspection should also be des-
ignated on the certificate or affidavit.

COMPLAINTS

§48.8 Filing of complaints.

Any person having reason to believe
that the Act or the regulations in this
part have been violated should submit
promptly all available facts with re-
spect thereto to the Director for inves-
tigation and appropriate action.

PART 50—RULES OF PRACTICE
GOVERNING WITHDRAWAL OF
INSPECTION  AND  GRADING
SERVICES

Subpart A—General

Sec.
50.1 Scope and applicability of rules of prac-
tice.

Subpart B—Supplemental Rules of Practice

50.10 Definitions.
50.11 Conditional withdrawal of service.
50.12 Summary suspension of service.

AUTHORITY: 7 U.S.C. 1621 et seq.; 7 CFR 2.35,
2.41.

SOURCE: 60 FR 8463, Feb. 14, 1995, unless
otherwise noted.

Subpart A—General

§50.1 Scope and applicability of rules
of practice.

(a) The Rules of Practice Governing
Formal Adjudicatory Proceedings In-
stituted by the Secretary Under Var-
ious Statutes set forth in §§1.130
through 1.151 of this title are rules of
practice applicable to adjudicatory
proceedings under the regulations pro-
mulgated under 7 U.S.C. 1621 et seq. for
denial or withdrawal of inspection, cer-
tification, or grading service. In addi-
tion, the supplemental rules of practice

299



§50.10

in subpart B of this part shall be appli-
cable to adjudicatory proceedings
under the regulations promulgated
under 7 U.S.C. 1621 et seq. for denial or
withdrawal of inspection, certification,
or grading service.

(b) Neither the rules of practice in
§§1.130 through 1.151 of this title nor
the supplemental rules of practice in
subpart B of this part modify existing
procedures for refusing to inspect,
grade, or certify a specific lot of a
product because of adulteration, im-
proper preparation of the lot for grad-
ing, improper presentation of the lot
for grading, or because of failure to
comply with any similar requirements
set forth in applicable regulations.

Subpart B—Supplemental Rules of
Practice

§50.10 Definitions.

Director. The Director of the Division
or any employee of the Division to
whom authority to act in his or her
stead is delegated.

Division. The Division of the Agricul-
tural Marketing Service, United States
Department of Agriculture, initiating
the withdrawal of inspection, certifi-
cation, or grading service.

Mailing. Depositing an item in the
United States mail with postage af-
fixed and addressed as necessary to
cause the item to be delivered to the
address shown by ordinary mail, cer-
tified mail, or registered mail.

§50.11 Conditional withdrawal of serv-
ice.

(a) The Director may withdraw grad-
ing or inspection service from a person
for correctable cause. The grading or
inspection service withdrawn, after ap-

7 CFR Ch. (1-1-97 Edition)

propriate corrective action is taken,
will be restored immediately, or as
soon thereafter as a grader or inspector
can be made available.

(b) Written notice of withdrawal of
grading or inspection service under
this section shall be given to the per-
son from whom grading or inspection
services will be withdrawn in advance
of withdrawal, whenever it is feasible
to provide such an advance written no-
tice. If advance written notice is not
given, the withdrawal action and the
reasons for the withdrawal shall be
confirmed as promptly as cir-
cumstances permit, unless the defi-
ciency which is the basis for the with-
drawal has already been corrected.

§50.12 Summary suspension of serv-
ice.

(a) General. In any situation in which
the integrity of grading or inspection
service would be jeopardized if the
grading or inspection service were con-
tinued pending a decision in a proceed-
ing to withdraw grading or inspection
service, such service to the respondent
may be suspended effective on the third
day after mailing of a written notice of
the suspension of service to the re-
spondent’s last known address or des-
ignated address or upon actual receipt
of the written notice, whichever is ear-
lier.

(b) Actual or threatened physical vio-
lence. In any case of actual or threat-
ened physical violence to an inspector
or grader, grading and inspection serv-
ices to the respondent may be sus-
pended prior to the transmittal of the
written notice of suspension to the re-
spondent. A written notice shall be
given as promptly as circumstances
permit.
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